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S T A T E  O F  N E i , J  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

May 29,  1987

Jacek GnlazdowskL
144-24 37th Avenue
Flush lng ,  NY 11354

Dear Mr. Gnlazdowskl:

Please take not lce of the declsion of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlni.stratlve level.
Pursuant to sect ion(s) 690 & l3I2 of the Tax Law, a proceedlng Ln court  to
review an adverse decision by the State Tax Commlssion nay be lnstituted only
under Art ic le 78 of the CtvLl Pract ice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 months frou
the  da te  o f  th ls  no t tce .

Inquirles concerning the computation of tax due or refund allowed in accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt EvaluatLon Bureau
Assessment Review Unlt
Bul lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OfISSION

cc: Taxing Bureaufs Representat ive

Petl . t ioner I  s Representat lve :
Louls F. Brush
10I  Fron t  S t ree t
Mineo la ,  NY 11501
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I I I .  Whether pet i t ioner has substant lated the character and amount of

business expenses clalned as deductlons from gross lncome for the years at

tssue.

FINDINGS OF FACT

1. Pet l t ioner,  Jacek Gnlazdowskl,  f l led New York State income tax resldent

returns and unincorporated business tax returns for the years 1978 and L979.

a. The 1978 lncome tax return lLsted petLt loner 's occupat ion as

' rp r in te r ' r ,  and repor ted  to ta l  lncome o f  $16,351.00 ,  cons is t lng  o f  $15,430.00  ln

business income, $86.00 ln lnterest income and $835.00 recognlzed from the sale

or exchange of capltal  assets.

( i )  The copy of Federal  Schedule C attached to the return showed

"Lncome"  o f  $18,846.00 ,  cons ls t lng  o f  " lns t i tu tLona l "  lncome o f  $18 '596.00

and ' rother" lncome of $250.00. The fol lowtng expenses \rere l isted beneath

said incone:

magaz lnes ,  newspapers ,  e tc .
telephone-l-ns l-de
too ls
accountlng
t,elephone-outside
safety shoes
prospect lng, promotion
t r a v e l  ( 4 ' 3 7 0  m l .  c a  1 7 C  p e r  n 1 . )
cleanslng solutlons
dues and membershlps
Total  Expenses

$  293 .00
240.00
233.00
100 .00
382 .00
183  .00
842.00
7  43  .OO
L22 .00
278 .00

ffi

The $3,4L6.00  ln  expenses  deducted  f rom Lncome o f  $18,845.00  resu l ted  ln

$15,430.00  ne t  bus tness  lncome repor ted .

(11) The wage and tax statement attached to the return showed

$18,595.97 Ln "wages, t lps and other compensat ion" from Pan Amerlcan World

Alrways, Inc. The statement was stamped wlth an arrow pointlng to the



-3-

amount ln the box ent i t led ' rwages, t ips and other compensatLontt ,  wlth the

legend " lncluded in Schedule C".

(111) The State unlncorporated busl-ness tax return for 1978 showed

$15,430.00  in  ne t  p ro f i t  less  $18,596.00  in  subt rac t lons ,  resu l t lng  ln  a

loss  f rom bus iness  o f  $ : ,166.00 .  Accord ing ly ,  no  un lncorpora ted  busLness

tax was shown as due.

b. The 1979 return l lsted petLt lonerts occupat, ion as "pr intert t  and

pet l t ioner fs  w i fe rs  occupat lon  as  "housewi fe t t ,  and repor ted  $16r896.00  ln

to ta l  income,  cons ls t lng  o f  $16,388.00  ln  bus iness  lncome,  $52.00  ln

in te res t  and $456.00  ln  cap i ta l  ga ln .

(1) The Federal Schedule C attached to sald return showed income

of  $20,576.00 ,  cons is t ing  o f  ' r ins t l tu t lona l "  lncome o f  $20,126.00  and

"other" lncome of $450.00. The fol lowl-ng expenses were l isted beneath

said income:

magaz lnes ,  newspapers ,  e tc .  $  305.00
te lephone- ins ide  ($30.  x  12)  350.00
tools 428.00
account lng  100.00
te lephone-outs lde  367.00
safe ty  shoes  231.00
prospec t ing ,  p romot lon  983.00
t r a v e l  ( 4 , 8 1 0  n i .  3  I S l c  p e r  n 1 . )  8 8 9 . 0 0
c leans lng ,  so l -u tLons  231.00
dues and memberships 294.00
T o t a l  E x p e n s e s  $ 4 , 1 8 8 . 0 0

The $4 ,188.00  tn  to ta l  expenses  deducted  f rom lncome o f  $20,576.00  resu l ted

ln  the  $16,388.00  ne t  bus lness  income repor ted .

(1i) The wage and tax statement attached to the return showed

"wages, t lps, other compensat ion" from Pan AmerLcan World Alrways, Inc. of

$20,L26.20. On the wage and tax statement there appears a stamped arrow
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wlth the legend ' r included tn Schedule C" polnt lng to the compensat lon

l isted under "wages, t tps, other compensat ion".

(11i)  The State unincorporated buslness tax return for 1979 showed

net  p ro f l t  f ron  bus lness  o f  $16,388.00  less  $20,L26.00  ln  subt rac t lons ,

resu l t ing  in  a  loss  f ro rn  bus lness  o f  $3 ,738.00 .  Accord lng ly ,  no  un incor -

porated buslness tax was shown as due.

c. For the year 1978, pet l t loner chose the standard deduct lon and ln

1979 pet l t loner l - teulzed hts deduct lons as fol lows:

L979
medlcal and dent,al expenses
taxes
interest
contr lbut lons
mlscel laneous
total  Federal  l teuLzed deduct ions
income tax lncluded ln Federal lten. ded.
Net New York I tenized Deduct ions

$  487 .00
2 ,024 .00
2 ,239  . 00

341  . 00
284 .00

$5;5800
I  ,  102 .00

$4 ,273 .00

2. Pet l t loner 's tax returns were selected for examinat ion along with

those of approxlmately 100 other lndivlduals on the basis that sald returns had

been prepared by a part lcular aecountant.  An Lnvest igat lon had dlsclosed that

sald accountant had consistent ly prepared returns on whlch an lndlvldual with

wage or salary lncome shorsn on wage and tax statements had reported sald lncooae

as buslness recelpcs on Federal  Schedule C. Departnent of Taxat lon and Flnance

audltors were directed to review the returns and to dlsal low clalooed buslness

expense deductLons, i f  the taxpayer appeared to be an enployee reeeivtng wage

or salary lncome reported on wage and t ,ax stateoents. Pet ic ionerts cLalned

Schedule C deduct lons were disal lowed on that basis.

3. a.  0n Aprl . l  7,  1982, the Audlt  Dtvls lon l -ssued a Statement of Audlt

Changes to petLt loner for the year I978, assert lng addit lonal personal lncome
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tax due of $419.47. The fol lowlng explanat lon was glven for satd addlt lonal

t a x :

"Since buslness income whlch you report equals the wages
whlch you recelved from Pan American World Alrways, Inc.,
the schedule C expenses are being dlsallowed as not ordlnary
and necessary ln the product lon of lncome as an employee.t t

0n May 13, L982, the Audlt  Divls ion issued a Not ice of Def lc iency to pet i t loner

fo r  add l t iona l  tax  due o f  $419.47 ,  cons ls t lng  o f  add l t lona l  New York  S ta te

personal lncome tax due of $326.37 and addit tonal New York Clty personal lncome

tax  due o f  $93.10 ,  together  w l th  ln te res t  o f  $125.52 ,  fo r  a  co ta l  amount  due o f

$ s 4 4 . 9 9  .

b. On January 17r 1983, the Audlt  Divls ion lssued a Statement of

Audlt  Changes to pet l t loner for tax year 1979, assert ing addit lonal tax due of

$462.92. The explanat ion for said addl. t lonal tax was as fol lows:

"As a salaried employeer fou are not a buslness entlt,y and
therefore are not ent l t led to clalm Schedule C deduct lons
as these expenses are not ordinary and necessary for the
product ion of Lncome as an employee.t t

On Aprl l  8,  1983, the Audlt  Dlvls lon issued a Not lce of Def lcLency to pet l t ioner

s ta t lng  add i t iona l  tax  due o f  $462.92  and in te res t  o f  $153.85 ,  fo r  a  to ta l

amount  due o f  $6L6.77  .

4. Pet i t ioner submicted substant lal  documentary evidence:

a .  Pet i t ioner  o f fe red  a  copy  o f  the  1978 U.S.  Ind lv ldua l  Income Tax

Return, Form 1040 with Schedules C, D and SE, recelpts for business equlpment,

receipts fot  uagazlnes and newspapers, telephone bl l1s fot  1978' blank sheets

with the legends "tools",  
t taccountLng", and ' routside-te1ephone", bi l ls for safety

shoes, receipts from the Anerlcan lleart Association and By-Lines Press whl-ch the

pet, lc ioner feels are representattve of sel f-prospect ing and promotlonal expenses '
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automobl le repalr  bl l ls,  a receLpt from a dry cleaner,  and a hand-wrLtten note

of.  L.575% of gross salary as representat lve of dues and membershlps.

b. For the year L979, pet l t loner submltted a complete copy of his

Forn 1040 and attached Schedules, a handwrLtten note concernlng commisslons on

outslde pr lnt ing jobs, a handwrLtten note wich regard to lnslde-telephone

expenses, rent-a-car recelpts,  newspaper and uagazlne expenses in regard to job

seeking, a handwrl t ten note as to expenses lncurred wlth regard to tax return

preparat ion, a handwrl t ten note with regard to outslde-telephone expenses,

safety shoes, cleansing solut lons, addit lonal job-seeklng expenses, and a

receipt for unlon dues from the Internat lonal Brotherhood of Teamsters.

Addlt lonal ly,  pet i t ioner submitted neerspaper bt l l lngs, telephone bl l ls for

L979, recelpts for tools and shoes purchased for work, and addlt lonal handwrl t ten

notes with regard to expenses such as safety shoes, promotlonal expense,

cleanslng solut lons, dues and memberships. Also included in the package was an

aff idavl t  ln whlch pet i t ioner clalns he ls ent l t led to deduct the above expenses

as ordinary and necessary expenses lncurred ln the pursuLt of hls act iv l ty as a

pr ln te r .

c.  A11 of the documentary evidence was submltted to substant iate the

expenses  lLs ted  on  pe t i t ioner ts  Schedu le  C fo r  the  years  1978 and L979.

d. In addlt lon to the fonns f i led by pett t loner whlch have been

mentl-oned prevlously,  pet l t loner f i led Forn NYC 202, the New York Cl- ty unincor-

porated bustness tax return, for 1978. The 1978 return showed net prof i t  of

$15,430.00 ,  less  New York  C l ty  nod i f l ca t ions  o f  $18,596.00 ,  leav lng  a  loss  f rom

buslness of $3,166.00. Accordinglyr pet l t ioner dld not lncur any addLt ional

tax 11abl l l ty for New York Clty unincorporated business lncome for 1978. There

\ras no NYC 202 f l led for the year 1979.
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e. Pet i t lonerfs 1978 New York State Income Tax Resldent Return was

f l led wlth the Department of Taxat ion and Flnance on May 28, L979.

5. Pet i t ioner contends that the not ices of def lc lency were lssued oo an

arbi trary and caprlc lous basls Just pr lor to the expirat lon of the perlod of

l lmltat lons on assessnent,  thus depriv lng pet l t loner of the opportunlty to

present substant iat ion for the claimed deduct ions. Pet l t loner also contends

that the def ieiencies were arbi trary and caprlc lous because he was never

audlted and that the def lc iencles were based upon the erroneous assunpt lon that

the expenses clalmed were not ordLnary and necessary. Pet lc loner asserts that

the expenses were deduct ible as ordlnary and necessary business expenses under

sect ion 162 of.  the Internal Revenue Code and/or deduct lble for the product ion

or mal-ntenance of lncome under sectlon 2L2 of. the Internal Revenue Code.

Final ly,  pet l t ioner contends that regardless of the classl f icat lons of the

dif ferent Internal Revenue Code sect ions, hls taxable lncome ls unchanged.

CONCLUSIONS OF LAI^I

A. That the not lces of def lc iency were properly lssued and are not

arbl trary or caprlc lous. The returns rrere patent ly erroneous and the Audlt

DlvLsion was just i f ied in disal lowing the Schedule C busLness deduct ions. Each

not lce of def ic lency was preceded by a statement of audlt  changes and pet i t loner

had an opportunity to file amended returns claiming ernployee business expenses

as adjustments on Federal  Forn 2106, or as l temized mlscel l -aneous deduct lons,

bu t  he  d id  no t  do  so .

B. That the fact that petLt ionerfs returns nere selected for examlnat lon

because of cert ,ain pract ices of hls accountant ls i r relevant.  Pet i t lonerrs

l iabi l i ty depends solely on the facts adduced hereln.
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C. That pet l t loner has not sustalned hls burden of proof under sectLon

689(e) of the Tax Law to show that he was engaged ln a trade or buslness other

than as an employee. Thus, expenses clalued on Schedule C may not be deducted

under sect lon 62(L\ of  the Int ,ernal Revenue Code.

D. That whi le i t  would appear that pet lEi .oner rnay have been ent l t led to

deduct eruployee business expenses under sect ions 62(2) or 63(f)  of  che Internal

Revenue Code l f  he had f i led a forn 2L06, or l temized his deduct lons and

claimed such expenses as nlscel laneous deduct lons, pet l t loner nevertheless,

fai led to suscaln his burden of proof under Tax Law $ 689(e) go show the

character or,  Ln many cases, the amount of the clalmed business exPenses.

E. That the pet l t ions of Jacek Gnlazdowskl are denied and the not ices of

def ic l-ency tssued on May 13, 1982 and Apri l  B, 1983 are sustaLned' together

wlth such addit lonal lnterest as may be lawful ly owlng.

DATED: Albany, New York STATE TAX COTWISSION

MAY U 91987
PRESIDENT




