
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Mat,ter of
o f

Sheldon & Irma

the Pet i tLon

Gl lgore AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def lc iency or for
Refund of New York State Personal Income Tax
under Artl-cle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tltle T of the Adnlnlstratlve Code of the Clty
of New York for the Year 1982.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he/she served the within not lce
of decision by certLf led mal l  upon Sheldon & Irma Gi lgore the pet l t ioner ln the
within proceedlng, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Sheldon & Irma Gllgore
9 Rockwell Lane
Darien, CT 05820

and by depositlng s€rme enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

saLd addressee ls the pet l t ioner
sald wrapper is the last known address

Sworn to before rne this
6 th  day  o f  Ap r l l ,  1987 .

Auchorlzed to admLnist,er oaths
Pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In t,he Matt,er of the Petltlon
o t

Sheldon & Irna Gtlgore

for Redetermtnat lon of a Deftclency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Title T of the Adnlnlstratlve Code of the City
of New York for the Year L982.

and by deposit ing
post off lce under
Servlce withln the

That deponent
of the pet l t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duLy sworn, deposes and says that
he/she is an employee of the State Tax Co 'nLsslon, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he served the wlthln not lce of
declsion by certLf ied na1l upon Anthony R. Lorenzo, the representat ive of the
pet l- t loner ln the wlthin proceedlng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Anthony R. Lorenzo
Wofsey, Rosen, Kweskln & Kuriansky
777 Sumner Street
Stamford ,  CT 06901

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the said addressee ls the representative
hereln and that the address set forth on said rilrapper ls the

of the representat ive of the pet l t loner.

Sworn t,o before roe thls
6th day of  Apr i l ,  L987.

horlzed to admlnlster oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

Aprl l  6,  1987

Sheldon & Irma Gilgore
9 Rockwell Lane
Darien, CT 06820

Dear Mr. & Mrs. Gi lgore:

Please take not ice of the decislon of the St,ate Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the adninistratlve level.
Pursuant to sect ion(s) 690 & l3l2 of the Tax Law, a proceeding Ln court  to
revlew an adverse declston by the State Tax Cornmtsslon nay be tnstl.tuted only
under Article 78 of the Civll Practtce Law and Rules' and must be comnenced in
the Supreme Court, of the State of New York, Albany County, within 4 months from
the da te  o f  th ls  no t ice ,

Inquirles concerning the computatton of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluat,ion Bureau
Assessment RevLew Unlt
Bullding //9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat l -ve

Pet, l t loner I  s Representat lve :
Anthony R. Lorenzo
i,/ofsey, Rosen, Kweskln & Kuriansky
777 Sumner Street
Starnford, CT 06901



STATE OF NEW YORK

STATE TAX COMMISSION

In the lnlat ter of  the Pet i t lon

o f

SITELDON GILGORE AND IRMA GILGORE

for Redetermlnat ion of a Def ic iency or for
Refund of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adurlnlstrat lve Code of the City
of New York for the Year L982.

DECISION

Peti t . ioners, Sheldon Gi lgore and Irma Gi lgore, 9 Rockwel l  Lane, Darien,

Connect icu t  06820,  f i led  a  pe t i t ion  fo r  redeter rn ina t ion  o f  a  de f ic tency  or  fo r

refund of New York State personal income tax under Arclcle 22 of the Tax Law and

New York City personal income tax under Chapter 46, Tl t le T of the AdninlstraEive

Code o f  the  C l ty  o f  New York  fo r  the  year  1982 (F i le  No.  60880) .

A hearing was held before Arthur Johnson, Hearing Off icer,  at  the off lces

of che State Tax Commission, Two l{or ld Trade Center,  New York, New York'  on

0c tober  21 ,  1986 a t  10 :45  A.M.  Pet i t ioners  appeared by  Wofsey ,  Rosen,  Kwesk l .n

& Kur i .ansky ,  Esqs .  (Anthony  R.  Lorenzo,  Esq. ,  o f  counse l ) .  The Aud i t  D lv ls ion

appeared by  John P.  Dugan,  Esq.  (Gary  Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner Sheldon

who spent more than 183 days in

peroanent place of abode within

lndlvidual.

Gilgore,  a domic l l lary of  the State of  Connect icut

the State and Cl ty  of  New Yorkr  mainta lned a

New York and ls  thus taxable as a res ident
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FINDINGS OF FACT

1.  0n  Yay  2 ,  1983,  pe t i t loners ,  She ldon Gl lgore  and I rma Gl lgore '  f l1ed  a

jolnt New York State Nonresldent Income Tax Return, together with a New York

City nonresident earnings tax return, for the year 7982. On sai.d returns,

total  wage income of $288r025.00 earned by Sheldon Gi lgore was al located to New

York State and City sources on the basis of a percentage determined by placlng

the number of days worked in the State and City (198) over the total  number of

worklng days (225).

2. 0n 0ccober 22, L984, the Audlt  Dlvis ion issued a Statement of Audit

Changes to pet i t ioners for the yeax L982 wherein lncome earned from al l  sources

was held taxable to New York State and City based on the fol lowing explanat lon:

"Because you own a cooperat ive apartment at 20I East 37th St. ,  New
York, NY 10016 and spent uore than 183 days in New York State, you
ate  a  s ta tu to ry  res ident . r r

3.  Based on the Stateuent of Audit  Changes, the Audit  Dlvis lon'  on

February  26 ,  1985,  i ssued a  Not ice  o f  Def ic lency  t ,o  pe t i . t loners  asser t lng

addit ional New York State and City personal lncome tax for L982 of $20,520.16,

p l u s  i n t e r e s t  o f  $ 4 , 0 0 1 . 4 4 ,  f o r  a  t o t a l  o f  $ 2 4 , 5 2 L . 6 0 .

4. PeEit ioners \ i rere donici led in the State of Connect icut.  Dr.  Gi lgore

was Presldent of Pf izer Pharmaceut ical  Corp. located at 235 East 42nd Street, ,

New York, New York. Dr.  Gl lgore worked in New York Clty on a regular and

cont inulng basis.  During 1982, he worked 198 days in New York. He commuted to

New York from Connect icut in his personal automobl le.

5. In Septernber 1981, pet i t ioners purchased a studlo apartment located at

201 East 37th Street,  New York, New York, for the purpose of providtng lodglng

on a temporary basis and, at the same t ime, the purchase was consldered an

investment with a view toward substant ial  capital  appreciat ion.



6.  Dr .  G i lgore  used the

one night per week. He would

extended business matters or

7 .  Pet i t ioners  took  the

place of abode because of i ts

resLdence such as a vacatton
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apartment as sleeping quarters on the average of

stay over on those occasions when unusual ly

neet ings kepc him late into the evening.

posit ion that the apartment was not a permanent

infrequent use and was akin to a temporary

home.

CONCLUSIONS OF LAT

A. That the personal income tax l -mposed by Chapter 46, Ti t le T of the

Adninistrat ive Code of the City of New York is by i ts own terms t ied tnto and

contains essent lal ly the same provisions as Art ic le 22 of the Tax Law. Therefore,

in addressing the issues presented hereln, unless otherwise specif led al l

references to part icular sect lons of Art ic le 22 shaLl be deened references

(though unclted) to the corresponding sect lons of Chapter 46, TLtLe T.

B. That sect ion 605(a) of the Tax Law def ines a resident lndividual as

o n e :

' r(1) who is donici led in this state, unless (A) he maintains no
permanent place of abode 1n this state, maintains a permanent place
of abode elsewhere, and spends in the aggregate not more than thlr ty
days  o f  the  taxab le  year  in  th ls  s ta te ,  o r . . .

(2) who is not dornici led in this state but maintains a permanent
place of abode ln this state and spends in the aggregate more than
one hundred elghty-three days of the taxable year in this state,
unless such indlvidual is in act ive service in the armed forces of
the  un l ted  s ta t ,es . t l

C. That in determining whether a taxpayer spent uore than 183 days in the

Sta te  and C l ty  20  NYCRR I02 .2(c )  p rov ides ,  i .n  par t ,  tha t :

'rln counting the number of days spent within and v/lthout New York
Stater pr€s€rce within New York State for any part  of  a calendar day
cons t i tu tes  a  day  spent  w i th in  New York  S ta te . . . . "
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D.  That  20  NYCRR L02.2(e) (1 )  de f ines  permanent  p lace  o f  abode as :

'ra dwelling place permanently noalntained by the taxpayer, whether or
not owned by hin, and wlll generally include a dwelling place owned
or leased by his or her spouse. However,  a mere camp or cottage,
which is sul table and used only for vacat lons, ls not a permanent
p l a c e  o f  a b o d e . " .

Sald regulat lon further provides chat i f  an lndlvldual takes an apartnent in

New York State and his employnent asslgnment ls not for a f lxed and l imited

period, his New York State apartuent wi l l  be deerued a permanent place of abode

and he w111 be a restdent for New York State personal income tax purposes l f  he

spends more than 183 days of the year in New York State.

E. That pet i t loners, Sheldon Gi lgore and Irma Gi lgore, r t rere donici led in

and malntained a permanent place of abode 1n the StaEe of Connect icut.  The

apartment they orrmed ln New York City also const l tuted a permanent place of

abode as  de f ined in  20  NYCRR 102.2(e)  (1 )  .  S lnce  pe t i t ioner  She ldon Gl lgore

spent in the aggregate oore than 183 days during 1982 in New York he vas

properly taxed as a resident individual for said year.

F. That the pet i t lon of Sheldon Gi lgore and Irna Gi lgore i .s denied and

the  Not ice  o f  Def ic iency  issued February  26 ,  1985 ls  sus ta ined '  together  w i th

such addit lonal interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX CO}OTISSION

APR 0 6 1987
PRESIDENT

SSION


