
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Arthur L. &

of  the
o f
Lena R.

Pet i - t ion

Giard AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision :
of  a Determinat ion or Refund of Personal Income
& Unincorporated Business Tax under Art ic le(s) :
22  & 23  o f  the  Tax  Law fo r  the  Years  1979 -  1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 11. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the l l th day of March, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Arthur L. & Lena R. Giard the
pet i t ioner in the within proceeding, bI enclosing a true coPy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Arthur L. & Lena R. Giard
3170 Fancher  Rd.
Albion, NY L44lL

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
1 l t h  d a y  o f  M a r c h ,  1 9 8 7 .

to adminls ter  oaths
Tax Law sect lon 174

that  the said addressee is  the pet i t ioner

forth on said r^rrapper is the last knotm address

')

pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U U I S S I O N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

M a r c h  1 1 ,  1 9 E 7

Arthur L. & Lena R, Giard
3170 Fancher  Rd.
A lb ion ,  NY I44 IL

Dear  Mr .  &  Mrs .  G iard :

Please take not ice of the Decislon of the State Tax Commisslon enclosed
herewLth.

You have now exhausted your r ight of  review at the admlnistrat ive level.
Pursuant to sect l -on(s) 690 & 722 of the Tax Law, a proceeding tn court  to
review an adverse decision by the State Tax Commission may be lnst i tuced only
under Art ic le 7E of the Clvi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months fron
the  da te  o f  th is  no t ice .

Inquiries concerning the cooputatlon of tax due or refund allowed in accordance
wi th th is  decls ion may be addressed to:

NYS Dept .  Taxat i .on and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bul ld ing /19,  State Campus
Albany,  New York L2227
Phone # (516)  457-2066

Very truly yours,

STATE TAX COMI,NSSION

Taxing Bureaurs Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petl"tlon

o f

ARTHUR L. AND LENA R. GIARD

for Redeternlnat lon of a Def lc lency or for
Refund of Personal Income and Ilnlncorporated
Business Taxes under Arttcles 22 and 23 of the
Tax Law for the Years 1979 through 1981.

IV. Whether pet l tLoner Arthur

cropdustlng was, durlng the pertocl

DECISION

Glardrs buslness of aertal  appl lcat lon or

Lssue, exempt fron the tnposltlon of the

Petl t loners, Arthur L. and Lena R. GLardr 3LT0 Fancher Road, Alblon'  New

York 14411, f t led a petLt lon for redetermlnat lon of a def ic l"ency or for refund

of personal tncome and untncorporated buslness taxes under Artlcles 22 and 23

of  the  Tax  Law fo r  the  years  1979 th rough 1981 (F t le  No.  56481) .

A hearlng was held before Tlnothy J.  Alston, Hearlng Off lcer '  at  the

off lces of the Stace Tax ConrntssLon, 259 Monroe Avenue, Rochester,  New York'  on

Septenber 16, 1986 at 2245 P.M., wLth alL evidence t ,o be subntt ted by Septenber 23,

1986. Pett t loners appeared pro se. The Audlt  Dlvtston appeared by John P.

Dugan,  Esq.  (Janes  De l la  Por t4 r  Esq. ,  o f  counse l ) .

ISSUES

I. t{hether the confereets det,errnlnatlon ln thLs rnatter was untloely and,

l f  so, whether the pet i t ton should therefore be granted.

I I .  Whether the Audlt  Dlvtslonrs answer tn thts matter l ras proper.

I I I .  Whether the Audlt  DLvislonts appl icat lon of certaln persooal lacome

tax prepayments to the unlncorporated buslness tax l labl l l ty asserted herein

was proper.

L .

at
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unl"ncorporated business tax pursuant to sect lon 703(j)  of  che Tax Law' or,

al ternat lvely,  sect ion 703(c) of the Tax Law.

V. Whether reasonable cause exlsts for the abatenent of the penalty

asserted hereln.

FINDINGS OF FACT

1. On July 27, 1984, fol lowlng an audlt ,  the Audlc Dtvtston lssued to

pett tLoners, Arthur L. and Lena R. Glard, a Not ice of Deftciency assertLng

addltlonaL personal Lncorne tax and unlncorporated busl"ness tax due for the

years  L979,1980 and 1981 ln  the  to taL  amount  o f  $6 ,547.86 ,  together  w l th

ln te res t  and pena l ty  o f  $4 ,639.93 ,  fo r  a  to ta l  amount  asser ted  due o f  $11,187.79 .

2. Subsequent to the Lssuance of the aforementLoned Notlce of Def lc lency'

the Audit  Divls lon made two adjuscments tn the tax asserted due hereln. First '

the Audlt  DlvlsLon al lowed an investment tax credlt  of  $1,000.00 cLatned on

pett t lonerfs 1979 persooal lncome tax returns whl.ch had been prevlously disal lowed.

Second, the Audit Dl.vislon deternl"ned that petLcl.oner Arthur L. Glardts unl.ncor-

pora ted  bus lness  lncome dur {ng  1980 was $62,328.38  and no t  $86 '227.17  as  t t  had

prevtously deteruLned. Consequent ly,  the total  tax asserted hereln ls $4,591.91.

The computatLon of such tax Ls summarLzed below.

Llnincorporated Bustness Tax

Less: Al lowance for Servl .ces

Less: Busl"ness ExenptLon
Taxable Buslness Inconre

Tax Due on Above

L979

$67  , 586 .44
5  ,000  .00

$62 ,586  . 44
5  ,000  .00

$ffi66-;AA

$  2 , 5 9 1 . 3 9

1980

$62 ,328 .38
5  ,000  .00

$57 ,328 .38
5 ,000 . oo

$52 ,328 .38

$  2 ,093 .14

1 9 8 1

N/A



Surnmary of Tax Due
Personal Income Tax
Less: InvesEment Credlt
Total Personal Income Tax Due
Iinlncorporated Buslness Tax Due
Total  Tax Due
Total  Prepatd
Net Tax Due

Penalt tes- -Se" t l .n  
685(a)  (1 )

S e c t l o n  6 8 5 ( a )  ( 2 )

-3-

$  6 ,806 .23
1  ,000  .00

$  5 ,806 .23
2 ,59L  . 39

ffi
8 ,  171  .  80

w

50 .81
s6 .46

$  6 ,136 .60

$  6 ,136 .60
2 ,093 .L4w
4 ,8L3 .46

$-ffi75'

801 .75
523.29

$9 ,363 .90

$9 ,363 .90

$  9 ,  363 ,  90
I  , 4  14  . 09

$--m;6r

$-T0777 $-i;5ma

3. Pet l t loners fLled jotnt personal lncome tax returns for each of the

years at, tssue. Petlttoner Arthur Gtard dtd not flle an unl.ncorporated buslnegs

tax return for el ther L979 ot 1980. Peclt loners f t led thelr  1979 and 1980

personal l.ncome tax recurns on May 5, L982. Petltloners flled thetr 1981

personal lncorne tax return on June 18, L982.

4. The tax at lssue hereLn ar lses solely fron the Audlt  Dtvtslonrs

assertLon that the net buslness lncone earned by pettttoner Arthur Giard was

subject to untncorporated buslness tax durlng 1979 and 1980. The addlt lonal

personal tncome tax asserted due hereLn results from the Audl-t Dlvlslonr s

appl lcat lon of prepayments on pet i t lonersr 1979 and 1980 personal tncome tax

returns to pet i t lonersr asserted untncorporated bustoess tax l tabl l t ty.

5.  At al l  t lnes durlng the years at l .ssue, pet l t ioner Arthur Glard owned

and operated Aero AG Servlce, a proprtetary entt ty provlding aerlal  servlces to

farmers, lncludLng the aerl .al  appl lcat lon of pest lc ldes to control  lnsects and

dlsease, the aerlal  spreadlng of fert l l lzer and the aerlal  seedlng of f le lds.

A11 of pet i t loner 's business l .ncome durlng the years at lssue was der{ved from

these actLvLtLes.
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6. Petlt{.oner Lena R. Gtard lras not

servtces by Aer:o AG Servlce. I

lnvolved tn the provLslon of aerlal

7. Petltlloner ls and was durtng the relevant perlod lLcensed as a Connerclal

Appllcator of llestlcides as requtred by the Department of Envlronmental Conser-

vat,Lon. Petttloner was also licensed by Ehe Federal Aviatlon Agency as a

ComuercLal Agrlcultural Al"rcraft Operator as also requlred by l-aw.

8. Pet l t loner had prevtously recetved a Not lce of Def lc lency assert tng

addttional perrronal lncome tax and unineorporated buslness tax due for the year

I974. Sald not lce resulted from the AudLc Dlvls lon's dental  of  a claLned

tnvestment tax credlt  on pet l t lonerts purchase of a tractor whlch was used tn

the loadlng of chenteals,  fert l . l lzer and seed onto pettElonerrs aLrcraft  for

purposes of ae:r lal  appl lcat lon. Thls def ictency was premised upon the Audtt

Dlvls lonfs assertLon that pet l tLoner was not engaged ln the nanufactur lng of

goods or engaged tn farntng. ThLs natcer was resolved at the Tax Appeals

conference level wlth the Audlt  DlvlsLon concedlng pett t tonerts ent l t lenent to

the credlt  ln quest lon,

9. PetLt loner had also prevlously recelved a Nottce of Deternlnatton and

Demand for Paynent of Sales and tlse Taxes Due for pertods tn 1978 and 1980.

Thls notlce lrars prenlsed upon the Audtt Dlvlslon's assertion chac two purchases

of aLrcraft  by pet i tLoaer were properly subject t ,o sales tax and not exenpt,  t rs

clalued by pet l t loner,  pursuant to sect lon 1115(a)(6) of the Tax Law. Thls

matter was als,o resolved at the Tax Appeals conference 1evel wlth the cancella-

tLon of the noEtce of deternlnat loo.

Accordlngly '  al l  references to pett t loner herelnafter,  unless otherwlse
stated, refer to Arthur L. Glard.
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10 .  Pena l ty  was asser ted  here ln  pursuant ,  to  secc loos  685(a) (1 )  and (a ) (2 )

of the Tax Law wlth respect to the unincorporated buslness tax l labl" l l ty and

pursuant to sectton 685(a)(1) wtt tr  respect to the personal lncome tax l labl l t ty.

11. At hearlng, petLtLoners contended that the Audtt  Dlvtstonrs answer tn

thls matter dld not address certatn al legat ions rnade ln pet ictoners'  perfected

pet l tLon and that,  therefore, the answer was defectLve. Pet l t loners contended

that the purported unaddressed allegatloos should be deemed adnltted by the

Audit  DlvLsion.

L2. At an earl ler stage ln thls proceeding, pet l t loners attended a pre-heartng

conference on June 12, f985. The conferee's determlnat lon regardlng thls

natter was Lssued on August 28, 1985.

CONCLUSIONS OF LAW

A.  That ,  a l though 20  NYCRR 60L.4(c ) (2 )  p rov tdes  fo r  a  conferee 's  p roposed

resolut ion of a controversy, where such ts warranted, wlthtn 30 days after the

conference, such requlrernent ls dl-rectoryr aod not mandatory, for the conferee.

AccordLngly,  the confereets lssuance of a proposed resolut lon to the controversy

at tssue more than 30 days after the conference does not warrant the grantlng

of the pet iElon herein.

B. That che Audtt  DLvlslon's ansner ln this macter was ln al l  respects

proper.  Pet l t lonersr content lon that the answer dld not address certaln

al legat lons set forth ln thelr  perfected pet l" t lon ls slnply unsupported by the

record.

C. That Lnasmuch as petltLoner Lena R. Giard vras oot involved ln the

proviston of aer lal  appl lcat lon servlceg, and given that the addtt tonal tax

assErted due hereln resulted fron pett t loner Arthur L. Gtard's fat lure to f l le
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uotncorporated buslness tax returns for 1979 and 1980, the Audlt  Dlvlston

l"mproperly asserted addttlonal tax due from petltloner Lena R. Glard.

D. That the Audlt Dtvtslon properly applled lncome tax prepayments nade

by pett t ioner Arthur L, Glard to the unlncorporated buslness tax l labt l l ty

asserted hereln. In this regard, t t  ls noted that pet l t loners dl .d noc t lnely

f t le thetr  L979 or 1980 personal lncome tax returns; thetr  use of the est lnated

tax provlslons on such returns was therefore improper (see Tax Law S 655).

E. Thatr dur lng 1979 and 1980, Art lc le 23 of the Tax Law lmposed a tax

upon "the unlncorporated busLness taxable lncone of every untncorporated

bustness whol1-y or part ly carr l"ed on w{thln [New York]" (Tax Law $ 701[a]) .

Sect l .on 703(j)  of  the Tax Law, however,  specif lcal ly excluded farrntng bustness

from the definltlon of unlncorporated busl"ness for taxable years beglnnlng

af te r  December  31 ,  L978.

F. That " farnlng buslness" was deftned, for purposes of Art lc le 23'  tn

sect lon 703(h) of the Tax Law as a bustness engaged tn the fol lowing:

"(1) cul t lvat lng the sol l  or rais lng or harvest ing any agricul tural-
or hort icul tural  connodtty ( lncludlng the ralslng, shearing'  feeding'
carlng for, tralnl.ng, and management of anl"nals) on a farn;

(2) handl l"ng, drytng, packLng, gradlogr oE stor ing on a farm any
agrlcultural or hortlcultural commodtty ln lts unmanufactured state;

(3) t t re plant ing, cul tLvatLng, cartng for,  or cuct lng of t rees,
or the preparat lon (other than nl l l lag) of t rees for market."

G. That pet i t ionerts act lv l t les as an aertal  appl lcacor (Ftnd{ng of Fact

"5") dld not constltute a "farml.ng bustness" wl.thin the neanlog and lntent of

sect ion 703(h) of the Tax Law. Although pett t loner provlded servtces excluslvely

to farmera, h€ aonetheless was not engaged ln a farmLng busl.ness withLn the
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meaning of the statute. Pet i t ioner contracted with farmers to provlde certaln

aerlal  appl icat lon services; he was not engaged in farming himself .  His

services therefore did not fa11 within the amblt  of  sect ion 703(h).

H. That sect ion 703(c) of the Tax Law also excluded from the def lni t ion

o f  an  un incorpora ted  bus iness t t the  prac t ice  o f . . .any  o ther  p ro fess ion  in  wh ich

capital is not a materlal income producing factor and ln whlch more than elghty

per centuur of the unl.ncorporated business gross lncome for the taxable year is

derived from personal services actual ly rendered by the lndividualt ' .  The tern

ttother professiontt  was def lned, in pertLnent part ,  for purposes of sect lon

7 0 3 ( c ) ,  a t  2 0  N Y C R R  2 0 3 . I 1 ( b ) ( 1 ) ( i )  a s  f o l l o w s :

"For purposes of this subdlvis ion, the term other profession
includes any occupation or vocation in which a professed knowLedge of
some department of science or l -earnlng, gained by a prolonged course
of speclaLLzed instruct ion and study, is used by i ts pract ical
appl lcat ion to the affalrs of others, el ther advisi .ng, guiding or
teachLng them, and in serving their interests or welfare in the
pract ice of an art  or sclence founded on Lt.  The word profession
impl ies attainments in professional knowledge as dist ingulshed from
mere ski l l  and the appl icat ion of knowledge to uses for others as a
vocat ionr t .

I .  That the pract ice of aer ial  appl icat ion does not const i tute the

pract ice of a professlon for purposes of the aforeci ted statute and regulat ion.

Pet l t ionerts work consisted of the appl lcat lon of skl l ls to certaln uses and

not of the pract ice of a professlon. In this regard, i t  1s noted that pet i t ioner

did not undertake a ' rprolonged course of speclaLLzed instruct ion and studyrt ,

nor did his work consist  of  t radvlsing, guidlng or teachi.ng'r  others.

J. That inasmuch as petlt,Loners have not shown reasonable cause for their

fai lure to t imely f i le personal income tax returns for the years at issue, and

pet i t i .oner Arthur L. Glard has fal led to show reasonable cause for his fai lure

to f i le unincorporated business tax returns for I979 and 1980, the penalt ies

asserted due hereln were proper.
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K. That the petition of Arthur L. and Lena R. Giard ls granted solely to

the extent set forth ln Concluslon of Law "C"; that the Audit  Dl-vls lon ls

directed to nodlfy the Not ice of Def lcLency lssued JuLy 27, 1984, as adjusted

(Finding of Fact "2"),  in accordance therewith; and except as so granted, the

pet i t ion  is  in  a l l  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

MAR s 119$7


