
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of-che Pet i tLons
or

Nlcholas J.  & Barbara GerbasL

for Redeterrninatlon of Deficlencles or for
Refunds of New York State Income Tax under
Artlcle 22 of the Tax Law and New York Clty
Personal Income Tax under Chapter 46' TLtLe T
of the AdmLnistratl-ve Code of the Clty of New
York  fo r  the  Years  1981 & 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly swornr deposes and says that
he/she ls an employee of rhe State Tax Commlsslon, that he/she ts over 18 years

of age, and that on the 20th day of July,  1987, he/she served the within nogLce
of Declsion by cert i f led mai l  upon Nlcholas J.  & Barbara Gerbasl the pet l tLoner

ln the wlthin proceeding, by encloslng a true copy thereof in a securely sealed
postpal-d wrapper addressed as follows:

Nlcholas J.  & Barbara Gerbasl
14 Aster Drlve
New llyde Park, NY 11040

and by depositing same enclosed
post off lce under the exclustve
Service wlthln the State of New

That deponent further says
hereLn and that the address set
of the pet l t loner.

Sworo to before me thls
20 th  day  o f  Ju ly ,  1987.

ln a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee 1s the petltloner
forth on satd wraPPer ls the last known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E ' f  Y O R K  L 2 2 2 7

July 20, L987

Nicholas J. & Barbara Gerbasl
14 Aster Drive
New l lyde Park, NY 11040

Dear  Mr .  &  Mrs .  Gerbas l :

Please take nottce of the DeclsLon of the State Tax CommLsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceedtng ln court  to
review an adverse decislon by the State Tax Connlssl-on may be lnstttuted only
under Artlcle 78 of the Ctvl1 Practlce Law and Ru1es, and must be commenced 1n
the Supreme Court of the State of New York, Albany County, wlthtn 4 nonths fron
the date of thls nottce.

InquLrles concerning the conputatlon of tax due or refund allowed tn accordance
wlth this decl .s lon nay be addressed to:

NYS Dept. Taxation and Finance
Audtt Evaluatton Bureau
Assessment Revlew Unlt
Buildlng /lt9, State Canpus
Albany, New York L2227
Phone # (518) 453-430I

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representattve



STATE OF NEW YORK

STATE TAX COTVMISSION

In  the  Mat te r  o f  the  Pet l t lons , ,

o f

NICIIOLAS J. GERBASI AND BARBARA GERBASI

for Redetermlnat lon of Def lcLencles or for
Refunds of New York State Personal Income Tax
under ArtlcLe 22 of, the Tax Law and New York
Clty Personal Incone Tax under Chapter 46,
Ttt le T of the AdrnlnLstrat lve Code of the Clty
of New York for the Years 1981 and L982.

DECISION

PetLt loners, NlchoLas J. Gerbasl and Barbara Gerbasl,  14 Aster Drlve, New

Hyde Park, New York 11040, f t led pet l t lons for redeterminat ion of def lc lencles

or for refunds of New York State personal income tax under Art lc le 22 of the

Tax Law and New York Clty personal lncome tax under ChaPter 46, Tltle T of the

AdnlnlstratLve Code of the Clty of New York for the years 1981 and 1982 (Fl le

Nos. 62547 and 67897).

A hearlng was held before Arthur Johnson, Hearlng OffLcer,  at  the off lces

of the State Tax Conrnlssion, Two World Trade Center,  New York, New York'  on

December 1, 1986 at 2245 P.NI.  PetLtLoners appeared pro se. The Audlt  DLvislon

appeared by  John P.  Dugan,  Esq.  (Gary  Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUE

Ifhether the Audlt Dlvtslon properly dlsaLlowed petltloners' clalned

subchapter S corporatlon losses for the years 1981 and L982-

FINDINGS OF FACT

1. Pet l tLoners, Nlcholas Gerbasi and Barbara Gerbasl,  t lmely f l led New

York State and Clty resldent lncone tax returns for l98l  and 1982. 0n sald

re tu rns ,  pe t t t loners  c la lmed smal l  bus iness  corpora t lon  losgee o f  $34r576.00

f o r  1 9 B l  a n d  $ 2 8 , 8 5 4 . 0 0  f o r  L g B 2 .



-2-

2. 0n Aprl l  2,  1985 and February 13, L986, the Audit  Dlvls lon lssued a

Statement of Audit  Changes to pet i t loners for 1981 and 1982, respect lvely '  which

contalned the following explanatlon:

"If a subchapter S corporatlon does not nake the electlon
provLded under sectlon 660 of the New York Tax Law, each
shareholder must lncrease hls Federal  adjusted gross income
by an amount equal to hls proportionate share of the net
operating loss of the corporatlon to the extent the share-
holder deducted such loss Ln deternlntng hls Federal
adjusted gross lncome.

Thls provlslon pertalns to all subchapter S corporatlons
wlth tax years beginning on or after January 1, 1981.
(Sec t lon  612 (b )  (19)  o f  the  New York  S ta te  Tax  Law) . "

The statement,s of audit  changes deternlned addlt lonal tax due of $4,672.90 for

1 9 8 1  a n d  $ 3 , 0 8 9 . 2 9  f o t  1 9 8 2 .

3. Based on the statements of audlt  changes, the Audit  DlvLslon, on

Apr i l  12 ,  1985 and Apr l l  11 ,  1986,  i ssued separa te  no t lces  o f  de f lc iency  fo r

1981 and 1982 assert ing the taxes due as lndlcated abover plus lnterest.

4.  Pet i t loners were minorl ty stockholders of Datacount Computer Systems,

Inc. ("Data").  Data was organlzed in 1969. On January 1, 1971, Data elected

Subchapter S status for Federal  lncome tax purposes. Data showed net losses on

Federal  lncome tax returns (Forn f I20S) f l led for the years 1976 through 1985.

For 1981 and 1982, pet l t loners reported thel .r  share of the corporat ionfs Loss

on New York State income tax returns.

5. The shareholders of Data did not make electlon to take lnto account

items of income or loss of the corporatlon on personal lncome tax returns by

f l l ing form CT-6 for the years 1981 and 1982. Data f l led a CT-6 for 1983.

6. Petitioners argued that Data was not aware that lt was required to

flle a CT-6 on behalf of the shareholders ln order to quallfy as an S corporation

for New York State tax purposes and under equlty they should be allowed to

deduct  the i r  share  o f  Data 's  losses  fo r  1981 and L982.
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CONCLUSIONS OF LAI,J

A.  That  sec t lon  660 o f  the  Tax  Law (as  added by  L  1981,  ch  103,  $  32 ,

effect lve i {ay 15, 1981, appl lcable to years beglnning January 1, 1981) provldes

that shareholders of an S corporation for Federal Lncome tax purposes, may

elect to take into account the S corporat lon i tens of incon€r loss, deduct ion

and reductlon for taxes on personal lncome tax returns flled for New York

S t a t e .

B. That sect ion 612(b) (19) (A) of the Tax Law provldes that where the

elect lon provlded for in subsectton (a) of sect lon 660 of the Tax Law has not

been made wlth respect to an S corporat lon, any l tem of loss or deduct lon of

the corporatlon included Ln Federal adjusted gross incoue of each shareholder

must be added to Federal  adjusted gross lncone to determlne New York adjusted

gross income. Accordlngly,  the Audlt  Diviston properly dlsal lowed pet l t loners'

c lalued subchapter S losses for 1981 and 1982.

C. That the pet l t ions of Nlcholas J.  Gerbasl and Barbara Gerbast are

denied and the not lces of def lc lency Lssued Aprl l  12, 1985 and Aprl l  11, 1986

are sustalned together with such addltlonal lnterest as may be lawfully due and

owlng.

DATED: Albany, New York

JUL 2 0 1987

STATE TAX COMMISSION

-;cr-u^e-k{:ZA
PRESIDENT


