
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Lloyd & Ruby

t he  Pe t i t i on

Frazier

for Redeterminat ion of a Def ic lency or for
Refund of New York State and New York City
Personal Income Taxes under Art ic les 22 of.
the Tax Law and Chapter 46, Tl t le T of the
Adurinistrat ive Code of the City of New York
for the Years 19BI and 1982.

State of  New York

County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the l l th day of March, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Lloyd & Ruby FrazLet the pet i t ioner
in the within proceedi-ng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lloyd & Ruby FrazLer
1 1 0 - 1 5  1 7 9 t h  S t r e e t
St .  A lbans ,  NY I f433

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

AFFIDAVIT OF MAILING

that  the sal -d addressee is  the pet l t ioner
for th on said wrapper is  the last  known address

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
1 l t h  d a y  o f  M a r c h ,  1 9 8 7 .

Author ize
pursuant

to adminis ter  oaths
to Tax Law sect ion 174



State of  New York

County of Albany

STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Leonls Frazl ,er

for  Redeterminat ion of  a Def i -c iency or  for
Refund of  New York State and New York Ci ty
Personal  Income Taxes under Ar t ic les 22 of
the Tax Law and Chapter 46, Title T of the
Adminis t rat ive Code of  the Ci ty  of  New York
for  the Years 1981 and L982.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
forth on said ntrapper is the last known address

s s .  :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she ls  over  18 years

of  age,  and that  on the l l th  day of  March,  1987,  he/she served the wl" th in
not ice of  Decis ion by cer t i f ied mai l  upon Leonis Erazier  the pet i t ioner  in  the
wl th in proceeding,  by enclos ing a t rue copy thereof  ln  a securely  sealed
postpald hrrapper addressed as fo l lows:

Leonis Frazler
172 -36  l 80 th  S t ree t
S t .  A lbans ,  NY  11433

and by deposi t ing same enclosed
post  of f ice under the exclus lve
Serv i -ce hr i th in the State of  New

That  deponent  fur ther  says
herein and t ,hat  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
1 l t h  day  o f  March ,  1987 .

Authorized
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t l -on
o f

L loyd & Ruby Frazier

for  Redererminat ion of  a Def ic iency or  for
Refund of  New York State and New York Ci ty
Personal  Income Taxes under Ar t ic les 22 of
the Tax Law and Chapter  46,  T i t le  T of  the
Adminis t rat ive Code of  the Ci ty  of  New York
fo r  t he  Yea rs  1981  and  1982 .

AFFIDAVIT OF },IAILING

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York .

Sta te

County

of New York :
s s .  :

of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Conmisslon,  that  he/she is  over  18 years

of  age,  and that  on the l l th  day of  March,  1987,  he served the wi th ln not ice of
Decis ion by cer t i f ied nai l  upon Alex Greenspan,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos i -ng a t rue copy thereof  ln  a
securely  sealed postpald wrapper addressed as fo l lows:

Alex Greenspan
56-26  228 rh  S r .
Bayside, NY IL364

and by deposi - t ing same enclosed
post  of f ice under t .he exclus ive
Serv ice wi th in the State of  New

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said lTrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
l l t h  day  o f  March ,  l 9B7

r ized to adminis ter  oaths
pursuant to Tax Law sect ion L74



STATE OF NEI,I YORK

STATE TAX CO},IMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t l on
o f

Leonis FrazLex

for  Redeterminat j -on of  a Def ic iency or  for
Refund of  New York State and New York Ci ty
Personal  Income Taxes under Ar t i -c les 22 of
the Tax Law and Chapter  46,  T i t le  T of  the
Adnin is t rat ive Code of  the Ci ty  of  New York
for  the Years 1981 and 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the l l th day of March, 1987, he served the within not ice of
Decision by cert i f ied mai l  upon Alex Greenspan, the representat ive of the
pet i t ioner in the wlthin proceeding, by encloslng a true copy thereof ln a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Alex Greenspan
56-26 228rh Sr .
Bayside,  NY 11364

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before ne this
l l t h  d a y  o f  M a r c h ,  1 9 8 7 .

thor ized to adminis ter  oat
pursuant to Tax Law sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C  O ] ! 1 . ' t I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

M a r c h  1 1 ,  1 9 8 7

Lloyd & Ruby FtazLer
110-15 77gc l : ^  S t ree t
St .  A lbans ,  NY 11433

Dear  Mr .  &  Mrs .  Fraz ie r :

Please take not, ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your r ight of  revlew at the admlnistrat lve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceeding in court  to
revlew an adverse declsion by the State Tax Comnission nay be lnst i tuted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be conmenced ln
the Supreme Court of  the State of New York, Albany County, wlthin 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat lon of tax due or refund al lowed in accordance
wi th  th ls  dec ls ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui lding #9, State Carnpus
Albanyr New York 12227
Phone # (5tE) 457-2086

Very truly yours,

STATE TAX COM,WSSION

cc!  Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
Alex Greenspan
5 6 - 2 6  2 2 6 r h  S t .
Bays lde ,  NY 11364



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

M a r c h  1 1 ,  L 9 E 7

Leonis Ftaz|er
1 1 2 - 3 6  1 8 0 t h  S t r e e t
S t .  A l b a n s ,  N Y  1 1 4 3 3

Dear  l4 r .  F raz le r :

Please take not ice of the Decision of the State Tax Coumi-sslon enclosed
herewi th .

You have now exhausted your r lght of  review at the adninLstrat lve level.
Pursuant to sect lon(s) 690 & I3I2 of.  the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst l tuted only
under Art ic le 7E of the Civl l  Pract lce Law and Rules, and must be commenced ln
the Supreme Court of  the State of New York, Albany Countyr withLn 4 nonths fron
the date of this not, i .ce.

Inquir les concerning the conputat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui ldlng / i9,  State Campus
Albany, New York 12227
Phone # (51E) 457-20E6

Very truly yours,

STATE TAx CO}OTISSION

Taxlng Bureaurs RepresenCattve

Peti t loner I  s Representat lve :
Alex Greenspan
5 6 - 2 6  2 2 E r h  s r .
Bays ide ,  NY 11364



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t lon

o f
:

LEONIS FMZIER

for Redet.ermlnat ion of a Def ic iency or for
Refund of New York State and New York City :
Personal Income Taxes under Article 22 of the
Tax Law and Chapter 46, Ti t le T of the :
Admlnistrative Code of the City of New York
for the Years 1981 and L982. :

DECISION

In the Matter of the Pet l t ion

o f

LLOYD FMZIER AND RUBY FMZIER

for Redeterminat ion of a Def lc lency or for
Refund of New York State and New York City :
Personal Income Taxes under Artlcle 22 of tl:.e
Tax Law and Chapter 46, Ti t le T of the :
Adnlnistrat i .ve Code of the City of New York
for the Years 1981 and 1982. :

Pet i t loner,  Leonis Frazler,  112-36 t80th Street,  St.  Albans, New York

11433, f i led a pet i t ion for redeterminat ion of a def lc lency or for refund of

New York State and New York Clty personal i-ncome taxes under Article 22 of t}:.e

Tax Law and Chapter 46, Ti t le T of the Aduinistrat ive Code of the City of New

York  fo r  the  years  1981 and 1982 (F i Ie  No.  59544) .

Pet i t ioners ,  L loyd  Fraz ie r  and Ruby FrazLer ,  110-15 179th  St ree t ,  S t .  A lbans ,

New York 11433, f i led a pet i t l .on for redeterminat ion of a def lc lency or for

refund of New York State and New York City personal income taxes under Art lc le

22 of the Tax Law and Chapter 46, Tl t le T of the Administrat ive Code of the

Ci ty  o f  New York  fo r  the  years  1981 and 1982 (F i le  No.  59545) .
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A consol idated hearing was held before Brian L. Fr iednan, Hearing Off lcer,

at the off ices of the State Tax Commisslon, Two World Trade Center,  New York'

New York, on December 2, 1986 at 10:45 A.I"1. Pet i t ioners appeared by Alex

Greenspan, Esq. The Audit  Dlvis lon appeared by John P. Dugan, Esq. (Angelo A.

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether,  based upon a

properly found additional

cash avai labi l l ty analysis,  the Audit  Dlvis ion

funds subject to personal income tax.

FINDINGS OF FACT

1. For the years 1981 and 1982, pet i t ioner Leonls FrazLer t imely f t led

New York State and City of New York resident income tax returns r l i th his wife,

Li l l ian, under the f l l lng status "marr ied f i l tng separately on one returnrr.

2.  For the years 1981 and L982, pet l t loners, Lloyd FrazLer and Ruby

Frazier ' tinely filed New York State and Clty of New York resldent lncome tax

returns under the f i l ing stacus "marr ied f l l ing joint  returnrr.

3.  0n August 17, 1984, the Audit  Dlvis ion issued to pet i t ioner Leonis

FrazLet a Statement of Personal Income Tax Audit Changes which explained to hln

that, pursuant to an audl-t, additional income had been determined in the amount

o f  $15,474.00  fo r  1981 and $7 ,478.00  fo r  1982.  As  a  resu l t  o f  th ls  de terml -na t ion

of additional income, total New York State and Clty of New York income tax was

asser ted  t ,o  be  due ln  the  amounts  o f  $2 ,827.00  fo r  1981 and $1 ,413.00  fo r  1982,

plus penalt ies pursuant to sect lons 685(b) and 685(c) of the Tax Law and

l n t e r e s t ,  f o r  t o t a l  a m o u n t s  d u e  o f  $ 3 , 8 5 5 . 0 0  f o r  1 9 8 1  a n d  $ 1 , 7 8 0 . 0 0  f o r  L 9 8 2 .

Accordingly,  on January 9, 1985, the Audit  Divis ion issued to Leonls Ftazler a

Notice of Def ic iency assert lng addit ional tax due for the years 1981 and 1982

of  $4 ,240.00 ,  p lus  pena l t ies  and ln te res t ,  fo r  a  to ta l  amount  due o f  $5 ,856.03 .
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4 .  0n  August  17 ,  L984,  the  Aud i t  D iv ls ion  issued to  pe t i t ioners ,  L loyd

FrazLet and Ruby Ftazier, a Statement of Personal Income Tax Audit Changes

which explained that, pursuant to an audit, additional lncome had been deternlned

in  the  amount  o f  $19,678.00  fo r  1981 and $8 ,051.00  fo r  L982,  As  a  resu l t  o f

this determinat ion of addit ional income, total  New York State and City of New

York income tax was asserted to be due ln the amounts of $2 ,864.00 for 1981 and

$856.00 for 1982, plus penalty pursuant to sect ion 685(b) of the Tax Law and

in t ,e res t ,  fo r  to ta l  amounts  due o f  $3 ,796.00  fo r  1981 and $1 ,013.00  fo r  L982.

Accordl-ngly '  on January 9, 1985, the Audit  Divis ion issued to Lloyd Frazier and

Ruby Frazier a Not ice of Def ic iency assert lng addit ional tax due for the years

1981 and 1982 o f  $3 ,720.00 ,  p lus  pena l ty  and in te res t ,  fo r  a  to ta l  amount  due

o f  $ a  , 9 9 6  . 3 2 .

5. For the years at issue, pet i t i -oner Leonis Frazier received income from

Ftazi.er Brothers, Inc.,  a service stat ion business operated along r{r i th hls

brother '  Lloyd Frazier,  f rom Frazler Wine and Liquor,  a sole proprietorshlp,

and from two parcels of rental  property.  A detai led f ie l-d audit  was performed

in which pet i t ioner Leonis Frazierrs books and records, including cash receipts '

bank statements and cancel led checks, were analyzed to substantLate hLs personal

and business expenditures and to determine the sources of funds being deposited

into business checking accounts, as wel l  as lnto personal checking and savings

accounts. Fron an examinat ion of Leonis Frazierrs books and records, the

audLtor determlned that said books and records were Lncornplete and were inadequate

to properly account for al l  of  the expenses and receipts.  The auditor resorted,

therefore, to an indirect audit  nethod of lncome reconstruct ion, a cash avai l -

ability analysis, whereby the sources and appllcations of funds were analyzed,.

The results of this analysis were as fol lows:



6. At a pre-hearing conference, pet i t ionerts representat ive submitted

lnformati-on whlch resulted ln addit ional lncome for 1981 being reduced from

$ I 5 , 4 7 4 . 0 0  t o  $ 8 , 8 9 2 . 0 0  a n d  f o r  1 9 8 2  b e i n g  r e d u c e d  f r o n  $ 7 , 4 7 8 . 0 0  t o  $ 7 , 1 7 8 . 0 0 .

Total  New York State and Clty of New York personal income tax due was, therefore,

reduced f rom $4,240.00  to  $2r981.00 ,  p lus  pena l t ies  and in te res t .

7.  For the years at issuer pet i t loners, Lloyd Fxaziex and Ruby Fxazler '

recelved income from Frazier Brothers, Inc.r  the service stat ion business which

Lloyd Ftazier operated along with his brother,  pet i t ioner Leonls Frazier,  and

from two parcels of rental  property.  A detal led f ie ld audit  was performed in

which peLit ioners t  books and records, including cash receipts '  bank statements

and cancelled checks, were anaLyzed to substantl-ate their personal and business

expendltures and to determine the sources of funds being deposited into the

real estate checking account, as well as into personal checking and savings

accounts. From an examinat lon of pet i t ionersr books and records, the audl- tor

determined that said books and records were lncomplete and were inadequate to

properly account for al l  of  the expenses and recetpts.  The audltor resorted,

therefore, to an indlrect audit  nethod of income reconstruct ion, a cash avai l -

abi l i ty analysis,  whereby the sources and appl lcat ions of funds were analyzed.

The results of thls analvsis were as fol lows:

1981

$13 ,553 .00
33 ,231 .00

$  19 ,678  .  oo

L982

-4-

Sources of Funds
Appl icat ions of Funds
Excess of Appl icat ions Over Sources

Sources of Funds
Applications of Funds
Excess of Appl icat ions Over Sources

1981

$17 ,052 .00
32,526.00

$  15  ,474  .  oo

1982

$  19 ,  153 .00
26 ,63 r . 00

$  7 ,478 .AA

$  15 ,822 .00
23 ,883 .00

$-6;T'6fo'0



-5-

8. At a pre-hearing conference, i t  was determlned that,  for the year 1981,

pet i t ioners had addit ional sources of funds in the amount of $2 ,212.00 fron a

Federal income tax refund which resulted in addltlonal Lncome for 1981 being

reduced f ro rn  $19,678.00  to  $17,466.00 .  To ta l  New York  S ta te  and C i ty  o f  New

York personal income tax asserted by the Audit  Divls lon to be due for 1981 was'

there fore ,  reduced f rom $2,864.00  to  $2 ,460.00  and to ta l  tax  due fo r  bo th  o f  the

years  a t  l ssue was reduced f rom $3,720.00  to  $3 ,316.00 ,  p lus  pena l ty  and ln te res t .

9,  At the hearing held hereln, pet i t lonersr representat ive agreed, on

behalf  of  the pet i t ioners, to the Audit  Divis ionrs f indings as or lglnal ly

determlned upon the audits and as subsequent ly revlsed at pre-hearlng conference,

with three specif ic except ions. WLth respect,  to pet i t loner Leonis FrazLer,

pet i t lonerrs representat ive presented a sworn aff idavi t  f rom Randy Frazier '  son

of Leonis Frazl-er,  whlch stated that,  tn 1981, he l lved with hls parents, that

he earned approxirnately $15,000.00 for the year and that he gave his parents

about $3,000.00 during the year.  With respect to pet i t ioners, Lloyd FtazLer

and Ruby FrazLer r  pet i t ioners'  representat lve presented a sworn aff idavi t  f rom

Robin FtazLer, daughter of Lloyd FrazLet and Ruby FrazIet, which stated that'

in 1981 and 1982r she l lved wlth her parents, that she earned approxinately

$51000,00  fo r  each o f  these years  and tha t  she  gave her  paren ts  about  $2 ,000.00

in each of these years. Pet i t ioners t  representat ive contends that pet l t ioners I

sources of funds should be increased by the amounts given to them by their

respect ive chi ldren, thereby decreaslng the addlt ional income subject to tax

for Leonis Frazler and for Lloyd Frazler and Ruby Frazier. The affLants' Randy

FrazLer and Robln FrazLer, \rere not present to testify at the hearlng held

herein nor were any of the pet i t ioners present to offer test l -mony concerning

the al leged gi f ts made to the pet i t ioners. No documentary evidence was presented
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relative to the amounts of lncome earned by Randy Frazier or Robin FrazLer fot

the years at issue. Pet i t l .onerst representat lve also presented, on behalf  of

pet i t ioners, Lloyd FrazLet and Ruby Frazler,  a withdrawal sl lp from The Dime

Savings Bank of New York lndicating a withdrawal fron Lloyd Fraz|er rs savi.ngs

account  on  October  5 ,  l9B2 o f .  $1 ,700.00 ,  wh ich  he  contends  was used fo r

ordinary living expenses, thereby reduclng cash ll-vl-ng expenses added to

pet i t ioners I  appl icat ions of funds. The auditor stated that with respect to

withdrawals in excess of $11000.00, such withdrawals are not al lowed for l - lv lng

expenses unless that amount is t ransferred direct ly to a ehecking account or

can be shown to have been used for everyday living expenses. No evidence \tas

offered herein to substantLate the purpose for which thls amount rtas withdrawn

from Lloyd FrazLerts savings account.

CONCLUSIONS OF LAW

A. That,  pursuant to the provislons of sect ion 689(e) of the Tax Law,

pet i t ioners bear the burden of provlng the inaccuracy of the personal income

tax def ic iencies asserted hereln.

B, That  wl thout  test imony or  documentary ev ldence f ron pet l t loners or

f rom pet i t ioners '  ch i ldren regarding the g i f ts  a l leged to have been made to

pet i t ioners by thei r  ch i ldren and the amounts earned by these chi ldren dur ing

the years at  issue,  the af f ldavi ts  of  Randy FtazLer and Robin FrazLer,  s tanding

alone,  do not  sat is fy  pet i t ionersr  burden of  prov ing thar  the Audi t  Div is ion

erred in  i ts  fa i lure to take in to account  the a l leged g i f ts  in  i ts  computat ion

of  pet i t ionerst  sources of  funds for  the years at  lssue for  purposes of  the

cash avai labi l i ty  analys is  per formed herein.

C.  That  wi thout  test lmony or  documentary ev ldence f rom pet i t ioners '  L loyd

ErazLer and Ruby Frazier ,  regarding the purpose for  whLch the amount  of  $1,700.00



1

was withdrawn from pet l t ioner Lloyd Frazletrs savings account on October 5,

1982, sald pet l t ioners have not met their  burden of provlng that the Audtt

Divis ion erred in i ts fal- lure Eo reduce pet l t loners I  cash l iv l -ng expenses by

the amount of the withdrawal.

D. That the pet i t ion of Leonis Frazler is granted only to the extent

indicated in Findlng of Fact rr6rf ;  that the Audit  Dlvis lon is directed to nodify

the Not i .ce of Def ic iency issued January 9, 1985 accordingly;  and that,  excePt

as so granted, the pet i t ion is in al l  other respects denied.

E. That the petition of Lloyd FrazLer and Ruby Frazier is granted only to

the extent indicated in Finding of Fact ' r8 'r ;  that the Audit  Dlvls ion ls directed

to rnodify the Not lce of Def ic iency issued January 9, 1985 accordingly;  and

that,  except as so granted, the pet l t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

lytA? r I tggl M%
PRESIDENT


