
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
or

Bryant Fraser

for RedeterminaEion of a Def ic iency or Revision
of a Determi.nation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 12th day of August,  L987, he/she served the within
not ice of decislon by cert j . fLed mai l  upon Bryant Fraser the pet l t ioner ln the
\di thin proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bryant Fraser
L297 T.ird Avenue
i\ew York, NY 10021

and by depositi.ng same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
hereln and that  the address set
of  the pet i t loner .

Sworn to before me this
L2th day of  August ,  1987.

to adm is ter oaths
sec t ion  174

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

A u g u s t  1 2 , 1 9 8 7

Bryant Fraser
1297 Third Avenue
New York, NY 10021

Dear  Mr .  Fraser :

Please take noclce of the decision of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Conmission may be instltuted only under
Artlcle 78 of the Civil Pract.lce Law and Ru1es, and must be conmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed i.n accordance
with this declsion may be addressed t ,o:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Buildlng ii9, State Campus
Albany, New York 12227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COIOTISSION

cc:  Taxl -ng Bureaufs Representat ive



SIA.IT. UF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petl-t l-on

o f

BRYANT FRASER

tor Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law for the Year 1981.

DECISION

Peti t ioner,  Bryant ! ' raser,  1297 Third Avenue, New York, New York IuOzI,

r l -red a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax  under  Ar t i c le  22  o t  the  Tax  Law fo r  the  year  1981 (F i le  Uo.  60167) .

A hearing was herd before Frank A. Landers, Hearing Off icer,  at  the

oftrces of the State Tax Cornmrssion, Two World Trade center,  New York, New

York ,  on  Apr t l  30 ,  ryuT a t  10 :45  A.M.  Pet l t loner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  John P.  Dugan,  Esq.  ( lhomas c .  sacca,  r "q . ,  o f  counse l ) .

I S S U T

Whether the investment tax credit  c laimed by pet i t ioner on the purchase of

a computer was properly disal lowed by the Audlt  Dlvls lon.

! NDINGS OF FACT

1. Pet i t i -oner,  Bryant Fraser,  f i led a New York State Resident Income Tax

Return for the year 1981 wherein he claimed an investment tax credit  of  $182.00

aris ing from the purchase of an Apple computer.

2. On apri l  5,  1985, the Audit  Divis ion issued a Not ice ot Def ic iency to

pet i t ioner assert ing a def ic iency of personal income tax for the year 1981 ln

the  amount  o f  $181.69 ,  p rus  i .n te res t  o f  $65.21 ,  to r  a  ba lance due o f  $246.90 .

The Statement of Audit  Changes, which had previously been issued, explained

that the Notrce ot Def ic iency \rras based upon the Audit  Divis ionrs posit ion that
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the computer  r^ras not  used in the product ion of  goods and therefore was noE

er ig ib le for  the investment  tax credi t .

3 .  Durrng the year  in  issue,  petat loner  received assignments f rom Dig i ta l

l " lasters,  Inc.  ( r rDig i ta l " )  to  create computer  sot tware programs.  Pet i t toner

used h is  computer  to make a master  copy of  the sot tware he deslgned.

4 .  I n  1983 ,  pe t i t i one r  en te red  i n to  a  con t rac t  t o  p rov ide  D ig i t a l  w l t h  a

program he designed. The contract provided that Digital would have an exclusive

l icense to publ ish and market  copl -es of  the program. Pet i t ioner  agreed to

provide coptes of  the program on d isks us ing h is  computer  unt i l  such t ime that

Digital obtained an equivalent computer at which tine Digital would produce the

copies.  In  exchange for  prov id ing the designated program, pet i t ioner  received

royal ty  income.

5.  Dig i ta l  created the copies of  the program.

CONCLUSIONS OI' LAW

A. That  pursuant  to Tax Law $ 606(a)(2) ,  an indiv idual  is  ent l t led to an

investment  tax crec l : - t  wi th respect  to  tanglb le personal  property  whlch is

dep recJ -ab le  pu rsuan t  t o  I .K .u .  $  167 ,  has  a  use fu l  l i t e  o f  f ou r  yea rs  o r

longer,  is  acquired by purchase as def ined 1n I .R.C.  S 179(d) ,  has a s l tus ln

New York and ls  r rpr inc ipal ly  used by the taxpayer in  the product ion of  goods by

manu tac tu r i ng ,  p rocess lng ,  assemb l i ng . . . . "

B .  Tha t  Tax  Law $  606 (a ) (2 )  a l so  p rov ides :

t tFor  purposes of  th is  paragraph,  manufactur ing shal l  mean the
process of  work ing raw nater la ls  in to wares sul table for  use or  which
gives new shapes, new qualrty or new combinations to matter which

al ready has gone through some ar t i f ic l -a l  process by the use of

machinery,  tools ,  appl iances and other  s imi lar  equipment . r '

C.  That  processing is  an operat ion whereby raI^ I  mater ia l  is  sub3ected to

some specia l  t reatment ,  by ar t i f ic ia l  or  natura l  means,  which t ransforms or
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alters l ts foru, state or condlt lon (Matter of  Cont lnental  Termlnals Inc .  ,

State Tax Commn., March 5, L982).

D. That as Governor Rockefeller stated ln a meuorandum accompanylng hls

approval of the b111 contalnlng the lnvestoent tax credlt at lssue hereln:

"(1) I t  wl l - l  encourage the oodernlzat ion of ant lquated product lon
facl1ltles, and make New York a more attractlve locat,ion for manufac-
turers-l (enphasls added) (1969 McKlnneyrs Session Laws of frEil-york
fi7zsto1 .

E. That although an tnvestment tax credlt may be allowed on the purchase

of  a  computer  (e .g .  Mat te r  o f  Mu l t lmode,  Inc . ,  S ta te  Tax  Connn. ,  May 20 ,  1983,

wherein an lnvestment tax credit was allowed on the purchase of a compucer

whlch was used to print naLllng 1abels), petltl.oner has not sustalned hLs

burden of proof of establishLng that cornputer in lssue was princlpally used tn

the product lon of goods by nanufacturLngr proceeslng, etc. ,  wlthln the meanlng

of those teros as found ln Tax Law $ 606(a) (2).  Therefore, pet l t ioner uay not

be allowed an lnvestment tax credlt (cf. Matter of Quantum Computer Service, Inc.,

State Tax Commn., Septembet 9,1983, whereln an lnvestment tax credlt  ar ls lng

from the purchase of a keypunch machine was dtsal lowed under Tax Law S 210[12][b] i

See also Readerrs Dlgest Associat lon, Inc. v.  State Tax CoornlssLon, 103 AD2d

926).

F. That the petition of Bryant Fraser ls denled and the Notlce of Deflclenc/r

da ted  Apr l l  5 ,  1985,  l s  sus taLned.

DATED: Albany, New York STATE TAX COIOIISSION

cofolrssl


