
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pett t lon
o f

Ntcholas V. & Catherlne Flndler

for Redeternl"nat lon of a DefLcLency or RevlsLon
of a DetermLnatlon or Refund of Personal Income
Tax under Art lc le(s) 22 of.  the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Co rnlsslon, that he/she ls over 18 years
of age, and that on the 9th day of January, 1987, he/she served the wtthln
notLce of Declslon by cert i f led ruai l  upon Nlcholas V. & Catherine Fladler the
pet l t loners ln the wlthln proeeedtng, by encloslng a true copy thereof Ln a
securely sealed postpatd wrapper addressed as fol lows:

Nicholas V. & CatherLne Flndler
7402 East. Ironwood Court
Scot tsda le ,  LZ 85258

and by deposlt tng same enclosed Ln a postpald properly addressed wrapper ln a
posE off lce under the excluslve care and custody of the t 'n i ted Staces PostaL
Service wlthln the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t loner .

sworn to before ne this
9th day of January, 1987.

addressee l"s the pet l t loner
errapper ls the last known address

sald
sald

thorized to n ls te r  oachs
pursuant to Tax Law sectl"oa L74
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January 9, L987

NtchoLas V. & Catherlne Ftndler
7402 East Ironwood Court
Scottsdale, LZ 85258

Dear rYr.  & Mrs. Flndler:

Please take not lce of the Deciston of the State Tax ComrnlssLon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admtnLstrattve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decislon by the State Tax Conmisslon nay be l"nst i tuted onl-y under
Article 78 of. the Clv1l Practlce Law and Rulesr :rod uust be commenced in the
Supreme Court of  the State of New York, Albany County, wtthtn 4 monthg from Ehe
date of thts notLce.

Inqulrles concerning the computatlon of tax due or refund allowed in accordance
wlth thls deciston nay be addressed to:

NYS Depc. Taxatlon and Finance
Audtt Evaluation Bureau
Assessment Revlew Unlt
But ldlng #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMITISSION

cc: Taxtng Bureauts RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petitlon

o f

NICHOLAS V. FINDLER AND CATHERINE FINDLER

for Redetermlnatlon of a Deflciency or for
Refund of Personal Income Tax under Article
of the Tax Law for the Year 1981.

DECISION

Petltioners, Nlcholas V. Findler and Catherlne Findler, 7402 East Ironwood

Court,  Scottsdale, Ar lzona 85258, f l led a pet l tLon for redeterminatLon of a

deflcl"ency or for refund of personal income tax under Artlcle 22 of the Tax Law

for  the  year  1981 (F i le  No.  60265) .

On Septenber 12, 1986, pet l t loners walved a hearing and subnlt ted thelr

case for decisLon by the State Tax Commlsslon based on the ent ire f l le.  After

due conslderatlon of the flle, the Conmisslon renders the followl.ng declsion.

ISSUE

Whether pet l t loners'  c laLmed lnvestment credit  for 1981 was properly

dlsallowed by the Audlt Divl-sLon.

FINDINGS OF FACT

' , ')

1.  Pet i t loners, Nlcholas

wife' tlnely filed a New York

for 1981, under f l l lng st ,atus

V. Flndler and Catherl"ne Findler, husband and

State Income Tax Resl"dent Returo (Form IT-201)

rr3rt  (Marr led f l l lng separately on one return).
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Included wlth pet l tLoners'  f i l lng for 1981 was Form IT-2L2, by which pet i t loner

Ntcholas V. Flndler clalmed an tnvestment credlt  ln the sum of $232.74.I

2. The manner of calculatlng the above-noted lnvestment credlu was not

specl"fLed on sald Forn IT-212, nor was informatlon concernlng the asserted by

quallfied property upon which the credlt was clai"med provlded on such form.

3. On June 18, L984, in response to an Audlt  Divls lon inqulry,  pet l t loner

provlded the following lnformation re1at,lve to the aforementl"oned clalned

lnvestment credit :

"( l )  In addit lon to uy posit lon of Professor of Conputer
Sclence at the State Unlversi ty of New York in Buffalo,  I  also
engaged ln consultlng and computer software productlon. As recognl"zed
by the Unlted States legal system, the lat ter represents the t  . . .manu-
fac tur lngr  p f ,ocoss ing ,  assembl lng ,  re f tn ing  o f  goods . . . t ,  namely  tha t
of tanglble infornatlon, as done ln general by the computer lndustry.

(2) The locatlon of the investment credit property was ln my
hone offlce, as approved by the Federal Internal Revenue Service on
several occaslons. The addltlonal lncome generated ln the home
offlce has always exceeded the costs incurred ln the hone offtce.

(3) The fol lowlng table answers the rest of  the quest lons:

Date Llfe Investment
Descript lon of Property

Three piece thermopane
wLndow

Electr lc typewrtter

Computer ternlnal
(+ shlpplng)

Alarn syst,em

Prlnclpal Use Acqulred (Years)

Replaclng glass May 1981 15
louvre ln home
of f l ce

Reports

Inf orm.
Processing

Pro tec t
hardware

Costs Rate Credlt

1 ,483 .00  4Z  $  59 .32

57"

57"

5

5

June

July

1 9 8 1

1 9 8 1

I t

3  13 .00

540 .00

15  . 65

27 .00

62 .40L,248.00 57.

The pett t ion ln thl .s natter nas f l led joint ly by Mr. and Mrs. Findler.
However, slnce the Flndlers filed separate returns (on one forn) and since
the Not lce of Deftclency herel"n was tssued to Nicholas V. Ftndler,  l t  ls
approprtate that al l  references to pet l t loner(s) shal1 be solely to
Nlcholas V. Flndler.
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Bookshelves, chalrs

Voltage stabl l izer/
battery system

Drapes

Extenslon cords

Therrnocouple

Total

Hone off lce

i l t l

t lI t

91  I  . 00

255 .00

202.00

14  . 00

8 .00

4s .55

t2 .75

10 .  t 0

0 .70

0  .40

$233  . 87

57.

57"

5Z

5Z

57"

The above amount ls s l lght ly more than the one reported, $232.74,
because the last two Ltems were orlginally not Lncluded.tt

4.  On August 7, 1984, the Audlt  DlvLsion lssued to pet i t loner Nlcholas V.

Findler a Statement of Audit Changes reflect,ing a proposed personal lncome tax

def ic lency for 1981 ln the amount of $421.78, plus lnterest.  Thls proposed

deficlency was based upon dlsallowance of petltionerrs claims for an lnvestment

credlt  ot  $232.74 ar ld a resldent credlt  of  $55.69, and upon l ln l t lng a capltal

loss  c la l " rned by  pe tL t loner  to  $1 ,500.00 .

5. On Aprl l  5,  1985, the Audlt  DlvisLon lssued to pet l" tLoner Nlcholas V.

Fl"ndler a Not,ice of Deflclency assertlng personal lncome tax due for 1981 ln

the amount of $366.09, plus interest.  Thls def ic iency ref lects an amount due

wh{ch is less than that shown on the aforementioned Stacement of Audlt Changes

because, based on correspondence, the Audit Dlvlsl"on conceded and allowed

pet l . t ionersr clalmed resldent credlt  thus el lninat ing $55.69 from the or lglnal ly

proposed def lc lency.

6. As the result  of  a pre-hearlng (pre-subnisslon) conference, the Audit

Dlvls ion conceded that the $1,500.00 l tnl tat ion dld not apply to pet l t lonerrs

claLned capltal  loss and that the ent lre loss, as or l"glnal ly reported'  was
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al lowable. Accordingly,  the only issue remaLnlng for resolut lon ls pet i t lonerrs

claim for investment credit  (See Flnding of Fact "3").

7.  As noted ln Flndlng of Fact rr3 'r ,  Lt  ls pet l t ionerfs posit lon that the

Ltens ln question should be qualifLed l-terns for purposes of the investment

credit  1n that such l tems are pr lncLpal ly used ln the processlng of tangible

lnfornatlon ln the manner performed, in general, ln the computer industry.

CONCLUSIONS OF LAW

A. That Tax Law S 506(a) (2) provtdes for a credlc agaLnst personal lncome

tax, based on the cost or other basl"s of:

" tanglble personal property and other tangible property '  includlng
bul ldings and structural  components of bui ldlngs, which are: depreciable
pursuant to sectlon one hundred slxty-seven of the internal revenue
code, have a useful  l l fe of four years or more, are acquired by
purchase as deflned Ln section one hundred seventy-ntne (d) of the
lnternal revenue code, have a situs l"n thls state and are principally
used by the taxpayer ln the productlon of goods by manufacturlng'
processing, assembllng, ref lnl"ng, mlning, extract l -ng'  farmLng'
agrlcul ture, hort lcul ture, f lor icul ture, v i t lcul ture or commerclal
f i sh ing . ' r  (Enphas is  added) .

B. That petitLoner l"s not engaged ln the productlon of goods by manufac-

turlngr processing, etc., wtthln the meaning and int,ent, of such terms as used

in Tax Law $ 606(a).  Thus pet l t loner ls not ent i t led to

clalned on the t tems speclf led ln FindLng of Fact "3".

Computer  Serv lces ,  Inc . ,  S ta te  Tax September 9,

an lnvestment credlt

(Matter of Quantun

1 9 8 3 ) .
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C. That  the pet i t ion of  Nicholas V.  F indler  and Cather ine Findler  ls

granted to the extent  that  the Not lce of  Def ic iency dated Apr i l  5 ,  1985 is  to

be urodi f ied Lnsofar  as to e l lml ,nate that  por t lon of  the asser ted def lc lency

ar is ing f rom the capi ta l  loss l in i ta t ion as conceded by the Audl t  Div is lon at

conference (gg Flnding of  Fact  "5") ;  the pet i t lon is  ln  a l l -  o ther  respects

denled and the Not ice of  Def lc iencl r  as urodi f led,  ls  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 91981 PRESIDENT


