
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Robert Fancher

for Redeterminat ion of a Def lc lency or Revislon
of a DetermLnatlon or Refund of Personal Incorue
Tax under Art tc le(s) 22 of the Tax Law for the
Years L979 and 1980.

That deponent further says that the
herein and that the address set forth on
of the pet i t , ioner.

AFFIDAVIT OF .\TAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 6th day of AprLl ,  1987, he/she served the wlthln not lce
of decislon by cert l f ied mal l  upon Robert  Fancher the pet l t ioner ln the wlthln
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert Fancher
107 Laural Avenue
Binghamton, NY 13905

and by deposLtlng same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

said addressee ls the pet i t ioner
said wrapper is the last known address

Sworn to before me this
6 th  day  o f  Apr l l ,  1987.

Authorlzed to adminLster oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Robert Fancher

for Redeterrnlnatlon of a Deflclency or Revislon
of a Determlnatlon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Years  1979 and 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Co nlssl-on, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  1987, he served the wlthin notLce of
decision by cert l f led mal l  upon James M. Barber,  the representat ive of the
pet l t ioner ln the withln proceedlng, by enclosing a true copy thereof ln a
seeurely sealed postpald wrapper addressed as fol lows:

James M. Barber
705 Press  B ldg .
Binghamton, NY 13901

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Servtce wlthin the State of New York.

That deponent further says that the saLd addressee ls the representative
of the petLtloner herein and that the address set forth on said wrapper ls the
last known address of the representat lve of the pet l t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  L987.

Authorized to adnlnLste? oaths
pursuant to Tax Law sect ion L74
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Aprl l  6,  L987

Robert Fancher
107 Laural Avenue
Blngharnton, NY 13905

Dear Mr. Fancher:

Please take not ice of the declslon of the State Tax Co rnlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the administrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse declslon by the Stace Tax Conrnlsslon nay be inst l tuted only under
Article 78 of the Clvll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 monghs from the
date of thls not lce.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxl.ng BureauIs RepresentatLve

PeElti.oner t s Representatlve :
James M. Barber
705 Press  B ldg .
Binghaoton, NY I3901



STATE OF NEW YORK

STATE TAX COMIIISSION

In  the Mat ter  of  the Pet i t ion

o f

ROBERT FANCIIER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ltttIcLe 22
of the Tax Law for the Years L979 and f980.

DECISION

Peti t ioner,  Robert  Fancher,  107 Laural  Avenue, Binghamton, New York 13905,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1979 ard 1980 (Fl le

N o .  3 8 8 7 8 ) .

A hearing was held before Dennls 11. Gal l iher,  l lear lng OffLcer,  at  the

off ices of the State Tax Commission, 164 Hawley Street. ,  Binghamton, New York,

on  November  L7 ,  1986 a t  1 :15  P. 'U . ,  w i th  a l l  b r le fs  to  be  subn i t ted  by  January  9 ,

1987. Pet i- t ioner appeared by Janes M. Barber,  Esq. The Audit  Divis ion appeared

by  John P.  Dugan,  Esg.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether certaln monies transferred to pet i t ioner Robert  Fancher from a

corporat ion of which he is president and sole shareholder should be construed

as construct ive dividends rather than as bona f lde loans.

FINDINGS OF FACT

1. Pet i t ioner,  Robert  Fancher,  t imely f l led New York State income tax

resident returns for each of the years L979 ar 'd 1980, as wel l  as a t lmely

amended return for 1980, l i .st ing t tbartender" on each of such returns as his

occupat ion. Pet i t i -oner was also the sole shareholder and off lcer of a corporat lon

known as  Lenny 's  Lounge,  Inc .  ( "Lenny ts" ) .  Lenny 's  opera ted  a  bar  and gr i l l  on
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the ground f loor of premises located at 201-203 State Street,  Binghamton, New

York ( f t the premisest ' )  .  These premises also i .ncluded upper level f  loors wlth a

total  of  four separate apartment units,  whlch units pr ior to 1980 were ln need

of major renovat l-ons.

2 .  Pr io r  to  January  29 ,1980,  the  preml .ses  were  owned by  one Mr .  Renda

from whom Lennyrs rented i ts space. As the result  of  dlscussions between

petitioner and Mr. Renda concerning Lennyrs then-explring lease and the amount

of rent sought for renewal, an agreement was reached whereby petitioner would

purchase the premises for $50r000.00 and Mr. Renda would hold a f l rst  mortgage.

Pet i t ioner had sought Lo obtaln bank f inancing for the purchase, but was unable

t o  d o  s o .

3. I t  was pet i t ionerfs lntent,  upon purchaslng the premises, to lease the

ground f loor premises to Lennyfs and to renovate the apartment units.  Ult lnately,

over a period of t ime' the apartment units were redesigned and renovated sueh

that twelve apartment units were created ln place of the or iginal  four.  In

addit ion, the ground f loor was, as intended, leased to Lennyrs.

4. Offered in evidence was a handwrLtten agreement,  prepared by and in

the handwri t ing of pet i t ionerts counsel on t ,he day of the closing for the

purchase of the premlses. This handwri t ten agreement,  of fered as evidence of a

loan agreeuent between pet i t ioner and Lennyts, and prepared at the suggest ion

of pet l t ionerts business advisor to have evidence of a l -oan, provided as

fo l lows:

"L L Inc. [Lennyrs Lounge, Inc.]  and R F [Robert  Fancher]  agree in
consideration of the f ollor^ring to a loan agreement.

RF is about to purchase a bul ldLng at 201-203 State Street,
B inghamton fo r  the  sum o f  $50,000.00 .

L L Inc. agrees to lend him the sum of $7852.78 and such addi-
t ional sums as are necessary to renodel said property at 92 lnterest.
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The terms of payment are lnterest only until the mortgage on the
property due Renda is pald in ful l  then the pr inclpal loaned shal l  be
amort ized over a 20 yeat per iod at 97. interest.

The rent of  the lst  f loor premlses is f ixed at $850.00 per month
and shal l  run for a period of 4 l /2 years and sha1l incl-ude ut i l i t ies.
Responsibl l i ty of  repairs/naintenance shal l  rest on L L Inc.

The parties agree to apply the rent to the loan repaynent and
any excess loan repayment shal l  be paid by R F to L L Inc. nonthly.

x Lennys Lounge Inc. by

Presldent

Jan. 29, 1980 x R Fancher

James 'v1. Barber Landlord/borrowertt

5.  The $7,852.78 amount,  in paragraph three of the above agreement was

computed as and represents the difference between the amount of the uortgage

held by Mr. Renda and the amount of money necessary t.o complete the closlng of

t i t le on the premlses. The actual t ransfers of noney from Lennyrs to pet i t ioner

occurred at various times and in various amounts during the perlod in question.

The largest of  such transfers was a transfer of $20r800.00, occurr ing just pr ior

to the closing, for use in purchasing the premlses and in the planned remodel- l lng

thereof .

6. In or about the nlddle of June 1981, a f ie ld audlt  of  pet i t ioner lsas

conducted by the Audit Divislon wherein Lt was determined that the monLes

advanced to pet l t ioner by Lennyrs, as wel l  as certain expenditures made by

Lennyrs to pay certaln expenses of a personal nature for pet i t ioner,  were in

fact construct ive dlvidends rather than loans to pet i t ioner.

7 .  On June 17 ,  1982,  the  Aud i t  D iv ls ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner,  assert ing addttLonal personal income tax due fron pet i t ioner for

1979 and 1980 in  the  amount  o f  $4 ,038,58 ,  p lus  in te res t .  A  Sta tement  o f  Persona l

Income Tax Audlt  Changes, lssued previously to pet i t ioner on August 26, 198I,
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provided lnforrnatlon with respect to Lhe amounts deemed

as fol lows:

''EXPLANATION:

Personal i tems paid for by Lennyts Lounge, Inc.
are held to be a dividend.

Corporate distr ibut lons on your behalf  are
held to be dividends

Less Dividend Excluston

Net Adjustment
Taxable Income Previously Stated
Corrected Taxable Income

Tax on Corrected Taxable Income
Mi.nimum Income Tax (See attached IT-220)
Add: New York City Tax
Less :  Cred i ts  Househo ld  Cred i t
Corrected Tax Due
Tax Previously Computed
Total Additlonal Tax Due

There  i s  no  spec i f l c  l oan  o f  $7  ,852 .78  re f l ec ted  on
Rather ,  as noted,  such amount  was calculated as the
consummate the c los ing on the day of  the c los ing.

construct ive divldends,

r979 1980

700 .00

3570 .00

(  100 .00 )

4170 .00
t2629.00
Wg.oo

1039  . 90

35  .00
mt90'

615 .32
T65;s8-'

51  1  . 00

28772 .00

(  100 .00 )

29183 .00
10267.00
wffi

4082 .00

0
40-8m'6'

433 .00
56l!-l['r

8.  The amounts considered as payments for  i tems of  pet l - t ionerrs personal

expense during each year conprised a number of relatively small amounts, some of

which were recurr ing,  pald to,  among others,  t t l , i t t le  Venicer t ,  "Broadway Theatre

League",  "Clder  Mi l l  Theatrerr ,  e tc .  No explanat ion concerning these payments

was of fered by pet i t ioner  at  the hear ing.

9. The amounts deemed dividends rather than loans to petit ioner were

ref lected in  Lennyts ledger sheets as "notes receivable ' r  f rom pet i t ioner .  The

advances were made at various times and in varylng amounts.l Some of the

the  l edge r  shee ts .
amount needed to
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entr ies ref lected a notat ion of " for rental  bul ldlngtt  and "97" lnterest ' r ,  whl le

others ref lected t tautott  and "no lnterest stockholderrr .  St i l l  other entr ies

re f lec ted  no  no ta t ion  a t  a l l .

10. No notes r i rere provided wlth respect to the al leged loans, other than

the handwri t ten January 29, 1980 agreement (see Flnding of Fact r f4").  There is

no record of corporate mlnutes authorizLng the loans nor was a schedule of

repayments establ ished. The ledgers do not ref lect any repayments and, 1n

fact,  the only repayment,s ever made were lnterest payments of $400.00 ( ln Aprl l

f986)  and $3 ,883.00  ( in  May 1986) ,  the  la t te r  o f  wh ich  represented  the  payment

of imputed i .nterest made to conform to United States Treasury Regulat ions.2

Peti t ioner asserted that repaynents were not made because of the exlstence and

pendency of the def ic iency at lssue herein.

11. I t  is pet i t ioner 's assert ion that the amounts in quest ion r tere, Ln

fact,  loans to him from Lennyfs and, as such, should not properl-y be deemed

construct ive dividends subject to personal income tax.

CONCLUSIONS OF LAW

A. That the Internal Revenue Code does not def ine what const l tutes a

loan.  One common thread appear ing ln  the repeated decis ions,  however,  is  that

there must be an intent to repay the advance at the time it ls made. (Genito

v .  Un i ted  Sta tes ,80-2  USTC !19771 [1980] .  The ques t ion  o f  whether  advances  f rom

corporat ion to i ts shareholder(s) const i tute divldends rather than loans is one

of  fac t . .  ( l l i ese  v .  Commiss ioner ,  93  FZd 92 I  I19381. )

B. That cr i terta ln determl-nlng whether withdrawals of corporate funds

by a sole stockholder const l tute dividends or loans lnclude treatment of the

The manner of computlng the two interest paynents was no! clearly
spec i f ied  on  the  record .
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withdrawals as loans or receivables on the corporate books, execut ion of notes

evidencing the loans, avai labi l i ty of  suff ic lent earned surplus to cover the

withdrawals, evidence of some repayments, f inancial  abi l i ty of  the borrower to

repay the withdrawals and personal guarantees or col lateral izat ion of the

loans. (Purdy v.  Coumlssloner,  26 ICyt 409 U967J.) Addit ional cr l ter ia

include the control  of  the corporat ion, l ts dlv idend history, sLze of the

advances, whether the corporat ion lnposed a cel l ing on the amounts that

night be borrowed and attempts to force repa)rment.  (Dolese v. Unlted States,

6 0 5  F Z d ,  1 1 4 6  [ 1 0 t h  C i r ] ,  c e r t  d e n l e d ,  4 4 5  U S  9 6 1  [ 1 9 7 9 ] . )  W h e r e ,  a s  h e r e ,  a

sole shareholder ent i rely controls the corporat ion, c lose scrut iny of the

s i tua t ion  is  war ran ted  (E l l io t t  J .  Roschun i ,29  TC l l93  [1958] ,  a f fd  per  cur iam

2 7 L  F z d  2 6 7  [ 5 t h  C i r  1 9 5 9 ] ) .

C. That glven the facts and cLrcumstances presented, pet i t ioner has not

sustained the burden of proving that a bona f ide debtor-creditor relat lonshlp

was intended and created and was the primary purpose in nlnd at the times the

various advances were made (see Katheri .ne R. Lane, 28 TCM 890).  In thls

regard, i t  is noted, inter al la,  that the advances were made at varying t imes

and in varying amounts, that no schedule of repayments rlas set, and that, other

than the two interest payments, repayments were not made.

D. That the pet i t ion of Robert ,  Fancher ls hereby denied and the Not lce of

Def ic iency dated June 17, 1982 is sustai .ned.

DATED: Albany, New York STATE TAX COMMISSION

COUMISS

PRESIDENT
APR 0 6 1987

CO},IMISSI


