
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Lucia T.  Fai thfu l l

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r s  1 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Conmission,  that  he/she is  over  18 years

of  age,  and that  on the l l th  day of  March,  L987,  he/she served the wi th ln
not ice of  Decis lon by cer t i f ied mai l  upon Lucia T.  Fai thfu l l  the pet i t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Lucia T.  Fai thfu l l
c /o  Bonsa l
St .  Maryrs Church Road
Bed fo rd ,  NY  10506

and by deposi t lng same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before ue th is
1 l t h  day  o f  March ,  1987 .

to 1 s te r  oa t

Ln a postpald properly addtessed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

pursuant to  Tax Law sec t ion  174



S t a t e
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STATE OF NEW YORK

STATE TAX COIO{ISSION

In  the Mat ter  of  the Pet l t ion
o f

Lucia T.  Fai thfuLl

for  Redeterminat ion of  a Def ic iency or  Revis i -on
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law
f o r  t h e  Y e a r s  1 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

of New York :
ss ' :

of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the l I th day of March, 1987, he served the within not ice of
Decision by cert i f ied mai l  upon Stephen Lochner,  the representat ive of the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid l rrapper addressed as fol lows:

Stephen Lochner
Edelste in & Lochner
495 Main Street
Armonk, NY 10504

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wl th in the State of  New

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
las t  known  add ress  o f  t he  rep resen ta t l ve  o f  t he  pe t i t i one r .

Sworn to before me th is
l l t h  d a y  o f  M a r c h ,  1 9 8 7 .

Pursuant to Tax Law s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U { I S S I O N

A L S A N Y ,  N E W  Y O R K  L 2 2 2 7

M a r c h  1 1 ,  L 9 E 7

Lucia T. Falchful l
c/o Bonsal
St .  Maryrs  Church  Road
Bedford ,  NY f0506

Dear  Ms.  Fa lEhfu l l :

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your r ight of  revlew at t ,he administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax Coomlsslon may be lnstLtuted only under
Art ic le 7E of the Clvl l  Pract ice Law and Rulesr and must be commenced ln the
Supreme Court of  the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bul lding #9, State Campus
Albany, New York 12227
Phone # (516) 457-2086

Very truly yours,

STATE TAX COIYISSION

Taxlng Bureauf s Representat ive

Peti t ioner t  s Representat ive :
Stephen Lochner
Edelstein & Lochner
495 Main  St ree t
Armonk, NY 10504



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LUCIA T. FAITHFULL DECISION

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22 :
of the Tax Law for the Years 1978 and L979.

:

Pet i t ioner ,  Luc ia  T .  Fa i th fu l l ,  c /o  Bonsa l ,  S t .  Mary fs  Church  Road,

Bedford, New York 10506, f i led a pet l , t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r s  1 9 7 8  a n d  1 9 7 9  ( F i l e  N o .  5 9 5 3 6 ) .

On February 19, 1986, pet i t ioner waived a hearlng ln this matter and

submitted the case to the State Tax Comml-ssion for decisl-on based on the Audit

Divis lon f l le,  an aff idavi t  and exhlbi ts.  Upon review of sald f i le and documents'

the State Tax Commisslon renders the fol lowing decislon.

ISSUE

Whether peti-tioner is entitled to a refund of personal income tax under

sect ion 697 (d) of the Tax Law.

FINDINGS OF FACT

1. During 1978 and L979, pet i t loner,  a New York residentr was a benef ic iary

of a Cal i fornia trust.  The managing trustee of the trust resided in Cal i fornia

and the pr lncipal assets of the trust consisted of property located in the

State of California and leased to entities known as ttArgo Petroleumrt and

"Condor".  During 1978 and L979, pet i t ioner received royalty income frou the

t r u s t  o f  $ 2 5 , 4 7 2 . 0 0  a n d  $ 3 0 , 0 0 0 . 0 0 ,  r e s p e c t l v e l y .



-2-

2. Pet i t loner t imely f l led New York State lncome tax resl"dent returns for

the years 1978 and 1979 on whlch she lncluded the aforementloned royaltLes ln

New York taxable lncome and pald New York tax thereon. The property rf,as descrlbed

on the returns as "Turner Trust,  Estate, 24lO Beverly Blvd.,  Los Angeles, CA 90057'r .

3.  In Aprl l ,  1983, pet i t loner received a let ter f ron the Cal l fornia Franchlse

Tax Board advlsl"ng her that she should have ftled California tax returns for che

years 1978 through 1982. The State of Cal l fornl"a subsequent ly assessed incoue tax

based on the income received by petitioner from the trust during those years.

4. On November 8, 1983, pet i t loner f i led Cal l fornia tax returns for the

yeara 1978 and L979 and pald Ehe tax duer plus interest.

5. On November 28, 1983r petltloner filed amended New York State lncome tax

re turns  fo r  1978 ar .d  L979,  c la iming  res ident  c red l ts  o f  $1 ,753.21  and $2 '34L.9L

for those respect lve years, based on the taxes paid to the State of Cal l fornla.

Pet l t loner 's requested refunds for amounts equal to the credlts were denled by

the Audlt Dlvlslon on the grounds that the statute of llnltations for each refund

had expLred. Pet l t loner then f t led the pet l t lon hereln and requests that,  al though

the respect l"ve perlods of l ln i tat ion have expiredr the State Tax Co qrtssion

exercl-se the spectal refund authorlt,y set forth ln subdlvl"slon (d) of sectlon

697 of the Tax Law.

CONCLUSIONS OF LAI^I

A. That sect ion 687(a) of the Tax Law provldes, ln pert lnent part ,  as

fo l lows:

t'Clalm for credtt or refund of an overpaynent of lncome tax shall be
filed by the taxpayer withln three years fron the tlme the return was
flled or two years fron the tine the tax was pald, whl"chever of such
perLods expires the laterr or i f  no return was f l led, wLthln two years
f ron  the  t lme the  tax  was pa ld . . . " .

Accordingly, the periods of linltation for the refunds clalned by petitloner had

expired prior to the tlne clalm nas made.
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B. That sectton 697 (d) of the Tax Law provldes as fol lows:

"(d) Special  refund authorl ty.  --  Where no quest ions of fact or law
are involved and it appears from the records of the tax comnisslon
that any moneys have been erroneously or ll legally collected from any
taxpayer or other person' or pald by such taxpayer or other Person
under a mistake of factsr pursu€tr l t  to the provisions of this art ic le '
the tax comuisslon at any t lme, without regard to any perlod of
limitations, shal-l- have the power, upon making a record of its
reasons therefor in wri t ing, to cause such moneys so paid and belng
erroneously and l l legal ly held to be refunded and to lssue therefor
l t s  cer t i - f i ca te  to  the  compt ro l le r . r f

C. That al though the New York State income tax resident returns f l l -ed by

pet i t loner for the years 1978 and 1979 show that there ldas royalty lncome from

a trust estate r l r i th a Cal l fornia address, the returns did not show that tax had

been paid to the State of Cal l fornia or,  in fact,  that the royalty income was

even taxabLe by the State of Cal i fornia. Accordingly,  there was a quest ion of

fact or law in existence upon the expirat ion of the statute of l - in i tat ions and

pet i t ioner is not ent i t led to a refund under sect l -on 697 (d) of the Tax Law.

D. That the pet i t ion of Lucla T. Faithful l  is denied and the disal- lowance

of refund is sustained ln ful l .

DATED: Albany, New York

fr4,t,,t i, J r$$7

STATE TAX COMMISSION

PRESIDENT

--

COMMIS


