
STATE OF NEW YORK

STATE TAX COINIISSION

In the Matter of the Pet l t ion
o t

Cook & Barbara Faf inski

for Redeterminat ion of a Def ic lency or Revision
of a Determi-nation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she l-s an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 31st day of August,  L987, he/she served the withln
not ice of Decision by cert i f led ma1l upon Cook & Barbara Faf inskL the
pet i t loners ln the wlthin proceeding, by enclosi-ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Cook & Barbara Fafinski
12 Brtdle Parh Lane
01d Westbury ,  NY 11568

and by deposit ing same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t loner
herein and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me this
3 1 s t  d a y  o f  A u g u s t ,  1 9 8 7 .

rLzed to adminlste
ant to Tax Law sec



STATE OF NEW YORK

STATE TAX COIOIISSION

In the Matter of the Pet i t ion
o f

Cook & Barbara Faf inski

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age'  and that on the 31st day of August,  1987, he served the withln not ice
of Decision by cert i f ied mai l  upon John A. Sot irakls,  the representat l_ve of the
pet i t ioners in the wlthln proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

John A. Sot irakls
33-LZ Broadway
Long Is land C i ty ,  NY 11106

and by depositi.ng
post off ice under
Servlce wlthin the

That deponent
of the pet l t ioner
last known address

same enclosed ln a postpaid properly addressed wrapper in a
the excluslve eare and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat lve
herein and that the address set forth on sald wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me th is
31s t  day  o f  Augus t  ,  7987 .

to adm S t r  oaths
t ion  174



S  T A T E  O F  \ I E W  Y  O  R . K
S T A T E  T A X  C O Y U I S S I O N

A L B A N Y ,  N E i l  Y O R K  T 2 2 2 7

August,  31, L987

Cook & Barbara Fafinski
12 Bridle Path Lane
01d Westbury ,  NY f1568

Dear Mr. & Mrs. Faf inskl :

Please take not ice of  the Decls ion of  the State Tax Cornmlss ion enclosed
herewi th.

You have now exhausted your rlght of review at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to review an
adverse decision by the Stat.e Tax Co u lssion may be inst, i tuted only under
Art ic le 78 of the Clvl l  Pract ice Law and Rules, and must be commenced ln the
Supreme Court of  the State of New York, Albany County, withln 4 months fron the
date  o f  th is  no t ice .

Inquirles concernlng the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Bul lding i i  9,  State Campus
Albany, New York 12227
Phone lt' (slg) 453-4301

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
John A. Sot irakis
33-L2 Broadway
Long Is land C i ry ,  NY 11106



STATE OF NEW YORK

STATE TAX COMMISSION

In the I ' lat ter of  the Pet i t lon

of

COOK FAFINSKI AND BARBARA FAFINSKI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1979.

DECISION

Peti t ioners Cook Faf inski  and Barbara Faf inski ,  12 Bridle Path Lane, Old

Westbury, New York 11568, f i led a pet l t ion for redeterminat lon of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year L979 (Fi le Nos. 44001 & 44661).

A hearing tras commenced before Al len Caplowaith, I lear ing Off icer '  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York, on July 15, 1986 at 9:30 A.M. and cont inuted to conclusion on Nlay 4, 1987

at  3 :30  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  August  4 '  1987.  Pet i t ioners

appeared by John A. Sot irakis,  Esq. The Audit  Dlvls ion appeared by John P.

Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners can properly substant iate i temized deduct ions and

Schedule C deduct ions claimed on their  amended returns.

FINDINGS OF FACT

l.  Pet i t ioners, Cook and Barbara Faf inski ,  each

Income Tax Resident Return, Form IT-200, for the year

return he reported his occupat ion as t tMinister,  Agentfr

f i led a New York State

L979.  On Mr .  Fa f insk i ts

and his f i l ing status
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(which was handwritten in) as rrMarried but fil ing as Agent & Minister of

Freedom Church of Revelat ion".  Such return indicated that Mr. Faf inski  der ived

salary and/or wage income total ing $201,055.66, which he claimed was exemPt

from taxation because such income lsas earned as an agent of the aforesaid

church under a vow a poverty.  Accordlngly,  no tax l iabi l i ty l tas reported and

pet i t ioner requested a refund of $3r532.00, whlch was the amount he purportedly

paid as est imated tax. On Mrs. Faf lnski fs return she reported salary and/or

wage income of $10r000.00 derived from her occupat ion reported as I 'Bookkeeper &

Mlnisterrr .  As was the case with Mr. Faf inski ,  she claimed an ident lcal  f i l lng

status and reported no tax liablllty based on her claim that such income wag

exempt because i t  was earned by her as a minister of  the aforesaid church under

a vow of poverty.  Accordingly,  she claimed a refund ident ical  to that c lalmed

by Mr. Faf inski  of  $3,532.00, which was the amount purportedly paid by her as

est irnated tax.

2. On January 28, 1983, the Audit  Divis ion issued a separate Statement of

Audit Changes to each petitioner whereon certain adjustments l^rere made which

were explained on each statement as fol lows:

t'Your income ls considered taxable based on Revenue Ruling 77-290.

Increased income disqual i f ies you fron using short  forrn IT-200.
Therefore, your corrected tax has been computed using the IT-201 tax
rate schedule.

Est imated tax payments and/or credi- ts do not agree with your est imated
tax account.

Pena l ty  pursuant  to  sec t ion  685(a) (1 )  i s  lmposed fo r  fa t lu re  to  f i le
a return on or before due date.

Penalty pursuant to sect ion 685(a)(2) is imposed for fai lure to Pay
your tax when due.t t
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3. The Statement of Audlt  Changes issued to Mr. Faf inski  al lowed credLt

for est imated tax payments of $11957.00. The Statement of Audit  Changes issued

to Mrs. Faf inski  al lowed no credit  for est lmated tax payments.

4. Based on said statements, the Audlt  Divis ion lssued two not ices of

def ic iency against pet i t ioners on Apri l  8,  1983. One not iee, which was issued

aga ins t  bo th  pe t i t ioners ,  asser ted  persona l  income tax  due o f .  $24,274.79 ,  p lus

p e n a l t i e s  o f  $ 9 , 8 3 1 . 2 9  a n d  i n t e r e s t  o f  $ 8 , 0 6 8 . 9 3 ,  f o r  a  t o t a l  d u e  o f  $ 4 2 , 1 7 5 . O I .

The other not lce, which was issued solely against Mrs. Faf lnski ,  asserted

persona l  income tax  due o f  $429.00 ,  p lus  pena l t ies  o f  $173.75  and in te res t  o f

$ L 4 2 . 5 9 ,  f o r  a  t o t a l  d u e  o f  $ 7 4 5 . 3 4 .

5. In l" lay 1983, pet i t ioners each f i led separate pet i t ions whereon the

grounds upon which relief was claimed and the facts relied upon in making the

claim were that they f i led an amended return on Apri l  14, 1983 whereon they

claimed a chari table contr ibut ion deduct ion of 50 percent of their  adjusted

gross income pursuant to sect ion 170 of the Internal Revenue Code and sect ion

615 of the Tax Law for contr ibut ions made to a recognlzed exempt organizat lon

under sect i -on 50f(c) of  the Internal Revenue Code. Said pet i t ions also contained

the fol lowing statements to the effect that:

a -  the pet i t ioners are wi l l ing to pay the tax and interest
based on the aforesaid amended return.

b -  the pet i t loners had rel ied on the professional opinion of
an attorney and an accountant in the preparation of their original
returns. Accordingly,  no penalt ies should be levied.

6. The aforesaid amended return, form IT-201, was received by the Audit

Services Bureau on November 15, 1983. Said return l tas f i led under f i l ing

status 'rl"larried f il ing separately on g returnf'. On said return itemized
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deduct ions rrere claimed which included a deduct ion for chari table contr lbut ions

of  $55,650.00 .  To ta l  New York  i temized deduct ions  r^ re re  repor ted  as  $70r783.00 .

Said return showed a refund due of $161.00. Pr ior to this f i l ing, i temized

deduct ions hrere not claimed by pet i t ioners during the year at issue.

7 .  Sa id  amended re tu rn  repor ted  to ta l  income fo r  Mr .  Fa f insk i  o f  $98 '776,00 .

Such amount was purportedly comprised of buslness income of $99r156.00, interest

income o f  $1 ,42A.AA,  less  ad jus tnents  to  income o f  $1 ,800.00 .

8 .  The amended re tu rn  repor ted  to ta l  income fo r  Mrs .  Fa f insk i  o f  $13,421.00 .

Such amount was purportedly conprised of wage income of $12,000.00 and interest

i -ncome o f  $1  ,421.00 .

9. As part  of  pet i t ionerst amended return, Mr. Faf inski  submitted a copy

of his Federal Schedule C whereon he reported total income from his lnsurance

bus iness  o f  $207,079.00 ,  less  to ta l  deduc t ions  o f  $107,923.00 '  fo r  a  ne t  p ro f i t

o f  $ 9 9 , 1 5 6 . 0 0 .

10. On January 11, 1984, pet i t loners f i led a t '2nd Amended Returnr ' ,  whereon

the deduct ion for chari table contr ibut ions was reduced from $55'650.00 to

$ 6 , 5 0 0 . 0 0 .  B u s i n e s s  i n c o m e  w a s  r e d u c e d  f r o m  $ 9 9 , 1 5 6 . 0 0  t o  $ 9 7 ' 4 0 7 . 0 0 .  S a i d

reduct ion was due to an increase of $474.00 ln off ice suppl les and a deduct ion

for bad debts of $1r275.00. Accordlng to the r f2nd Amended Returnrr pet i t ioners

owed a totaL balance due of $5,475.00 after reducing the total  tax l labl l i ty by

c la ined es t imated tax  payments  o f  $3 ,532.00 .

11. Pet i t ioners, through thelr  auended returns, have abandoned their

original position that thelr income was exempt slnce they were each a minister

operating under a vor^r of poverty. Accordingly, the sole remaining issue herein
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is whether pet i t ioners can substant iate that they are properly ent i t led to the

itemized deductions and Schedule C deductions as claimed on theLr amended

re turns .

12. Pet i t i .oners submitted docunentat ion dated Aprl l  4,  1986 evidencing

that the Internal Revenue Service was then audit ing their  1979 Federal  return.

They claimed that the IRS was in possession of al l  of  pet i t ionersf relevant

books and records. Since the Audit  Divis ion indicated that l t  would probably

accept the Federal findlngs, the hearing rdas temporarily adjourned and subsequently

cont inued almost a year later,  on May 4, 1987.

13. At the May 4, 1987 cont inuance pet i t ioners al leged that the Internal

Revenue Service \^ras on the verge of rendering a decision with respect to

taxable year L979.

14. Based on the aforesaid al legat ion, pet i t ioners were al lowed three

monthsr unt i - l  August 4, 1987, withi .n which to submit a coPy of the f lnal

Federal  determinat ion. Al though suff ic ient t ime was al lowed for thls purpose'

no such documentat ion was forthcoming.

CONCLUSIONS OF LAW

A. That  pet i t ioners have fa i led to susta in thei r  burden of  proof '  as

provided under Tax Law $ 689(e) ,  to  show that  they are proper ly  ent i t led to

c la im any i temized deduct ions or  Schedule C deduct ions for  L979.  Accordlngly ,

no such deduct ions can be a l lowed.

B.  That  the Not ice of  Def ic iency issued against  both pet i t ioners is  to  be

cancel led wi th respect  to  Mrs.  Faf insk i  s ince the computat ions and t .axes

asser ted thereon per ta in sole ly  to Mr.  Faf insk i .
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C. That except as noted in Conclusion of Law "Bt ' r  gl13g,,  the pet i t ion of

Cook and Barbara Fafinski ls denied and the two notices of deficiency issued

Apri l  8,  1983 are sustained together with such addit ional penalty and interest

as may lawfully be owing.

DATED: Albany, New York STATE TAX COMMISSION

AUo 3 11987 PRESIDENT

SIONER


