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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

of

ROBERT C. ESTRADA AND MAXINE J. ESTMDA

for Redeterminat ion of Def lc iencies or for
Refunds_ of New York State Personal Income Tax
under Article 22 of the Tax Law for the Years
1 9 7 8  a n d  1 9 7 9 .

DECISION

Peti t loners, Robert  C. Estrada and Maxlne J. Estrada, 37 Grant Street,

Farmlngdale, New York 11735, f l led pett t l .ons for redeterminat lon of def icLenctes

or for refunds of New York State personal income tax under Article 22 of the Tax

Law for the years 1978 and 1979 (Fl le Nos. 38012 and 4246I).

On Octobet 23,1985, pet i t loners walved thelr  r ight to a formal hearlng

and requested that the State Tax Commlssion render a decl.sion based on the

entlre record contained ln thelr ftle, wLth all brlefs to be submltted by

Oet,ober 8, 1986. After due conslderat lon, the State Tax Cornrnisslon hereby

renders the fol lowing decision.

ISSUES

I .

for the

I I .

engaged

I I I .

buslness

lssue.

tr{hether the notlces of deflciency were issued wlthout any basls and

sole purpose of extending the period of l l rnl tat ion on assessment.

Whether petltioner Maxlne J. Estrada has substantlated that she was

1n a trade or business durlng the years at lssue.

Whether petltloners have substantlated the character and amount of

expenses clalmed as deductlons from gross lncome for the years at
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June 25, L987

Robert C. & Maxlne J. Estrada
37 Grant  St .
Farmingdal-e, NY LL735

Dear Mr. & Mrs. Estrada:

Pl-ease take notice of the DecLslon of the State Tax Coomisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnistrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse declsion by the State Tax Connisslon uay be lnstituted only under
Artlcle 78 of the Civil Practlce Law and Rules, and uust be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not ice.

InquLrles concerning the computation of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX CO,UMISSION

cc: Taxing Bureaurs Representat l -ve

Petitloner t s Representattve :
Louis F. Brush
101 Front  S t .
Mlneo la ,  NY 11501
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FINDINGS OF FACT

1. On Aprl l  1,  1979, pet l t ioners t lnely f lLed a New York State Income Tax

ResLdent Return for 1978 whereln they elected a fll lng status of "Marrled

flllng separately on one Return'r. On her portlon of sald return' petl.tloner

I t laxine J.  Estrada reported bustness income of $6,112.00. The fol lowing table

detalls the manner Ln which Mrs. Estrada conputed her reported buslness lncoue:

Income

Expenses:
AutornobLle
Offlce Maintenance
Telephone
Llcenses
Off ice Suppl l -es
Tax Preparation
Depreclat lon of EquLpuent
Magazines, Newspapers, Etc.
Recordlng Tapes
Off lce Hospital l ty
Postage
Reference Books
Prospect,ing, Promotlon
Outslde Services
Dues, Subscrlpt ions
Travel (Other Than Car)
Prof esslonal Development
Watch Dogs
Alr Condltlonlng
Floor Maintenance
Bathroom Maintenance
Messenger Expense
Attache Case, I t l r i t ing Suppl les, Calculator
Secretar ial
CleanLng
Total  Expenses

Net Income

$20 ,  984  .00

2. Attached to pet l t lonersr 1978 return was a wage and tax statement

lssued t ,o Mrs. Estrada by the State of New York, report lng wages, t lps, other

compensat ion of $18,437.06. The statement was stanped with an arrohr polnt lng

$3 ,370 .00
600 .00
772 ,00

14 .00
684  .00
r  25  .00
293.00
298  .00
173 .00
973 .00
186 .00
131  . 00

1  ,  938  .00
437 .00
37  I  . 00
620.00
446.00
386  .00
300 .00
120 .00
150 .00
725 ,00
284 .00
846  .00
630 .00

r4 ,872.00

$  6 ,112 .00 .

to the $18,437.06 f lgure with the legend "Included ln Schedule
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3. On March 26, 1982, the Audlt  Dlvls lon lssued a Statement of Audlt

Changes to petltloners for the year 1978 whlch contained the following explanatlon

and eomputatlon:

"Deduct lons of $L4,872.00 (Wifers Schedule C) are dlsal lowed as not
being ordl-nary and necessary enployee expenses.

Recoruputation of New York Incone Tax
Total New York lncome reported
Add: Dlsallowance
Total New York lncome corrected
Less: I tenlzed deduct lons
Balance
Less: Exemptions
Taxable balance

State tax (on above amount)
Lees :  Cred l t
Balance
State tax prevlously conputed

ADDITIONAL TAX DUE $  1 ,263 .91 "

4. Based on the aforementloned Statement of Audlt Changes, the Audlt

Dlvis lon, on Apri l  14, L982, lssued a Not lce of Def lc lency to pet l t loner

Maxlne J. Estrada for 1978 assert ing addlt lonal New York State tax due of

$ 1 , 2 6 3 . 9 1 ,  p l u s  i n t e t e s t  o f  $ 3 6 4 . 6 1 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ I , 6 2 8 . 5 2 .

5. Petltloners tlnely flled a jolnt New York State Income Tax Resldent

Return fot  L979 whereln they reported buslness lncome of $8,484.00. The

followlng table details the manner in whLch petltloners computed reported

$2 t , 622 .00
3  , 063  . 00

Wlfe
g 67ff.oo

$21 ,083 .00
-0-

S-2m8r-5m'
650 .00

$Zd;afrd-o

$  1 ,451 .96
80 .00

slffi
108 .05

buslness lncome:

Income
FarnLly Court
Other Fees
Total Income $24 ,685  . 00



$  3 ,952 .00
7  20  .00
600 .00
40  .00

30s .00
293  .00
125 .00
306  .00
316 .00
877  .00
188 .00
L24 .00

2  ,  165  .00
435 .00
3  10  . 00
694.00
606 .00
358  .00
300 .00
I  20  .00
255  .00
780  .00
308  .00
845 .00
635 .00
s43 .00

16 ,207  .00

$  8 ,484 .00

6. Attached to petltloners' L979 return was a wage and t,ax statement

lssued to  Mrs .  Es t rada by  the  Sta te  o f  New York ,  repor t ing  wages o f  $21,62L.89 .

Said statement was also stamped wlth an arrow poLnt lng to the $2L,62L.89 f lgure

wlth the legend "Included ln Schedule C'r.

7.  0n March 22, 1983, the Audlt  Divls lon lssued a Statement of Audit

Changes to petitloners for 1979 whlch contalned the following explanation and

computation:

"Since you have fa11ed to reply to our letters of Decembet 22, L982
and Januaty 4,1983, we have made the fol lowlng adjustnents on your
1979 New York State lncome tax return.

-4 -

Expenses:
Autonoblle Expense
Office Maintenance
Telephone - Inside
Llcenses
Interest on Checklng Plus
Depreciation of Equlpnent
Tax Preparatlon
MagazLnes, Newspapers, Etc.
Recordlng Tapes
Off lce Hospltal i ty
Postage
Reference Books
Prospect lng, Promotlon
Outslde ServLces
Dues, Subscrlpt lons
Travel (Other Than Car)
Prof esslonal Development
tr{atch Dogs
Alr Condltlonlng
Floor Malntenance
Bathroom MaLntenance
Messenger Expense
Attache Case, Wrl t lng Suppl les, Calculator
Secretar lal
Cleaning
Telephone - OutsLde
Total Expenses

Net Income
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The wages and other fees in the total  aoount of $241685.00 for the
wlfe has been added to the total  New York lncome reported of $43,121.00.
The expenses claLmed on Schedule C of $16,02I.00 is [s lc]  dlsal lowed
in  fu l l .

New York Taxable Income Reported
Add: Wlfe's wages and other fees
New York Taxable Income Corrected

Tax per rate schedule
Less: Maxlnun Tax Beneflt
Adjusted New York Tax
New York State prevlously stated

PERSONAL INCOME TAX DUE $ 3 , 0 6 2 . 7 7 n

8. Based on the aforementloned Statement of Audlt Changes, the Audlt

Dlvis ion'  on Aprl1 B, 1983, lssued a Not ice of Def lc lency to petLt loners for

1979 asser t lng  add l t lona l  New York  S ta te  tax  due o f  $3 ,062.77 ,  p lus  ln te res t  o f

$ 1 , 0 1 8 . 0 3 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 4 , 0 8 0 . 8 0 .

9. Petitloners t tax returns were selected for examination along with

those of approxlrnately 100 other lndlvlduals on the basLs that the returns had

been prepared by a particular accountant. An investlgatlon had dlscLosed that

said accountant had consistently prepared returns on whlch an lndlvlduaL wlth

wage or salary Lncome shown on rrage and tax statements had reported sald lncome

as buslness recelpts on Federal Schedule C. Department of Taxatlon and Flnance

audltors were dlrected to revlew the returns and to dLsallow clalmed buslness

expense deductlons lf the taxpayer appeared to be an employee recelvlng wage or

salary lncome reported on wage and tax scatements. PetitLoner Maxlne J.

Estradars clalmed Schedule C deductlons rrere disallowed on that basls and also,

$28 ,898 .00 r
24,685.00 '

$F;583.-oo

$  6 ,061  . 62
496 .3 r

F5FilT
2 ,502 .54

In 1ts computation, the Audlt DlvLslon falled to take
the fact that petltloners reported net buslness lncome
Accordlngly, the adjustment to reported taxable lncome
Statement of Audlt  Changes is overstated by $8,484.00.

tnto conslderation
o f  $8 ,484 .00 .
as shown on the
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for the 1979 tax year, on the basls that petltloners falled to respond to two

Audlt Dlvlsion letters requesting addltlonal lnformatlon and documentary

evldence.

10. Pet l t loners contend:

(a) that the notlces of deflclency were lssued on an arbltrary and

caprlc lous basts just pr ior to the explrat lon of the perlod of l ln l tat lon on

assessment, thus deprlvlng them of the opportunLty to present substantlation

for the clalmed deductlons;

(b) that they are part of a large group of taxpayers who were selected

for speelal scrutiny because their returns had been prepared by the same tax

preparer;  and

(c) that where they do not have cancelled checks or other recelpts for

certaLn expenses, the Department of Taxation and FLnance should a1low then a

reasonable est imate of such expenses.

11. Pet ic ioners submltted documentary evldence Ln the form of sales

invoLces, cancelled checks and worksheets in substantlation of a portlon of the

buslness expenses clained on Mrs. Estradafs Federal  Schedules C. With respect

to the 1978 tax year,  the evldence submltted did not relate to a character lzat ion

of the expenses as busLness rather than personal.  Wlth respect to the 1979 tax

year' the evldence submitted also dld not relate to a charactettzation of the

expenses as buslness rather than personal, with the following exceptions:

(a) an lnterest expense of $305.00 pald to the European Amerlcan Bank

ls properly deduct ible as an i temLzed lnterest deduct lon;

(b) a tax return preparat lon fee of $125.00 is properly deduct lble as

an lteulzed mlscellaneous deduction; and
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(c) union dues and professlonal associat lon dues total l lng $263.00

are properly deductible as an ltemlzed miscellaneous deduction; however, slnce

pet l t lonersr return already clalus a deduct lon of $60.00 for unlon dues, the

addit lonal al lowable deduct lon ls reduced to $203.00.

CONCLUSIONS OF LAW

A. That the notlces of deflclency rrere properly lssued and were not

arbltrary and caprlclous. The returns were patently erroneous and the Audlt

Divlslon was justlfled ln dlsallowing the buslness expenses clalned by petLtloner

Maxine J. Estrada on her Federal Schedules C. The notlces of deflctency were

preceded by statennents of audlt changes and petitioners had an opportunity to

flle auended returns claiming euployee business expenses as adjustments to

income on Federal Forrn 2L06, or as itemlzed nlscellaneous deduct,lons, but did

not  do  so .

B. That the fact that pet l t lonersr returns were selected for examlnat lon

because of certaln practLces of their  accountant ts l rrelevant.  Pet i t loners t

llablllty depends solely on the facts adduced heretn.

C. That petltloner Maxlne J. Estrada has falled to sustaln her burden of

proof (Tax Law $ 689[e])  to show (1) that she was engaged in a trade or buslness

other than as an employee (Internal Revenue Code $ 62U));  (1i)  that the

expenses ln questlon were trade or business deductLons of an employee deductlble

pursuant to Internal Revenue Code $ 62(2);  and (11f) that the expenses in

question were ordlnary and necessary buslness expenses deductibl-e under Internal

Revenue Code S I62(a) .

D. That for the year 1979, the Audlt  DLvLsion overstated the adjustment

to Lncome by $9,484.00 (see footnote 1, supra).  Furthermore, for the 1979 tax
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year petltLoners have substantlated that they are entltled to addltlonal

l t e m i z e d  d e d u c t l o n s  t o t a l l i n g  $ 6 3 3 . 0 0  ( $ f O S . 0 0  +  $ r 2 5 . 0 0  +  $ 2 0 3 . 0 0 ) .

E. That the pet l t lons of Robert  C. Estrada and Maxlne J. Estrada are

granted to the excent indlcated in Concluslon of Lan "D", supra; that the Audlt

Divls lon is directed to recompute the Not ice of Deftclency dated Aprl l  8,  1983

consistent wlth the conclusLons reached hereln; and that, except as so granted,

the pet l t lons are ln al l  other respects denLed.

DATED: Albany, New York STATE TAX COMMISSION

JUN 2 5 1s87
PRESIDENT




