
STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of
o f

Rlchard A.

the Pet i t ton

Engert AFFIDAVIT OF I"IAILING

for Redeterminat ion of a Def ic lency or for
Refund of New York State and new York City
Personal Income Tax under Article 22 of tt:^e
Tax Law and Chapter 46, Ti t le T of the Admin-
lstrat ive Code of the Citv of New York for
the  Year  1981.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet l{. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 24th day of February, 1987, he/she served the within
not ice of declsion by cert i f led mai l  upon Richard A. Engert  the pet l t ioner in
the within proceeding, bY eneloslng a true copy thereof in a securely sealed
poscpaid wrapper addressed as fol lows:

Richard A. Engert
484 67t}: .  Street
Brooklyn, New York LI220

and by deposit ing same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the exclusLve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i . t ioner .

Sworn to before me thls
24th day of February, L987.

z l sEer  oa ths

''l

pursuant E O Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

February 24, 1987

Richard A. Engert
484 67 th  St ree t
Brooklyn, New York Il22O

Dear  Mr .  Enger t :

Please take not, ice of the deeision of the State Tax CommLssion enclosed
herewith.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to sect ion(s) 690 and 1312 of the Tax Law, a proceedlng ln court  to
revlew an adverse declsion by the State Tax Conmission nay be inst l tuted only
under Art ic le 78 of the Clvl1 Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, withln 4 nonths from
the da te  o f  th is  no t lce .

Inquirl-es concernl-ng the computatlon of tax due or refund allowed in accordance
wlth this decision nay be addressed to:

NYS Dept.  Taxat ion and Ftnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bui lding /19, State Campus
Albanyr New York 12227
Phone # (5lB) 457-2086

Very truly yours,

STATE TAx COY}TISSION

cc: Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l "on

o f

RICIIARD A. ENGERT

for Redeterninatlon of a DeflcLency or for
Refund of New York State and New York Clty
Personal Income Tax under Artlcle 22 of the
Tax Law and Chaptet 46, Tl t le T of the
AdnlnlstraEive Code of the Clty of New York
fo r  the  Year  1981.

1. Pett t loner,  Rlchard A. Engert ,  f l led a

York Resident Income Tax Return on form IT-20I

tax  due,  bu t  c la lmlng  a  re fund o f  $1 ,335.88  tn

DECISION

Petl t toner,  Rlchard A. Engert ,  484 67th Street,  Brooklyn, New York 1L220,

flled a petitlon for redetermlnatlon of a deflclency or for refund of New York

State and New York City personal lncome tax under Artlcle 22 of. 3hs Tax Law aod

Chapter 46, Tltle T of the Adutntstratlve Code of the Clty of New York for che

year  1981 (F t1e  No.  62744) .

A hearlng was hel-d before Robert  F. Mul l- lgan, Hearlng Off icer '  at  the

offlces of the State Tax Connisslon, Two World Trade Center, New York, New York

on Octobet  2L ,1986 a t  2245 P.M.  Pet t t loner  appeared pro  se .  The Aud l t

DtvLslon appeared by John P. Dugan, Esq. (Angelo A. Scopel l t to '  Esq.,  of  counsel) .

ISSUE

Whether petltlonerrs wage income fron hts employment wlth the New York

Clty Translt Authorl"ty was exeopt from taxatlon on the basls that he ltas a

member of a rell"glous order who turned over his earnlngs to the order under a

vow of poverty.

FINDINGS OF FACT

New York State and Clty of New

for 1981 report lng no income or

New York State and New York City
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taxes wlthheLd. The return l lsted pet l t lonerts occupat ion as "Mlnister".

Attached to the return was a wage and tax stateuent lssued to pecLtloner by his

employer, the New York City Translt Authorlty, showing wages, tLps and other

compensat ion of $28,575.20 and State and local lncome tax withheld of $1'335.88.

Federal Lncome tax and FICA were also withheld.

2. 0n Februarl  8,  1985, the Audit  Dlvls l"on l"ssued a Statenent of Audlt

Changes to petltloner holdlng petlcioner's lncome taxable based on Revenue

Rullng 77-290. (Thls ruling tnvolves lncome from secular enploFnent recelved by

members of a reLlglous order under a von of poverty.) The Audlt Dtvlsion

calculaced petltlonerfs tax by allowlng the standard deductl.on and maxlmum tax

benef l t ,  result tng ln New York State personal lncone tax of $1,892.53 and New

York Clty personal income Eax of $688.98. After applylng the amounts wlthheld

by the New York Clty Transl"t Authority, New York State personal lncome tax due

was $909.56 and New York Ctty tax due was $336.07. Penalt l "es were Lmposed under

Tax  Law $  685(a) (1 ) ,  (2 )  and (b ) ,  to ta l lng  $404.76 ,  and under  Adn ln ls t ra tLve

C o d e  o f  t h e  C t t y  o f  N e w  Y o r k  $  T 4 6 - 1 8 5 . 0 ( a ) ( 1 ) ,  ( 2 )  a n d  ( b ) ,  t o t a l t n g  $ 1 4 9 . 5 5 .

3. On Aprl l  5,  1985 the Audtt  Divis lon issued to pet l t loner a Nottce of

Def lc lency  fo r  $ I ,245.63  tn  tax  and $566.76  Ln  pena l ty ,  p lus  ln te res t .  The

not lce was t tmely protested by pet l t loner.

4. Petl"ttoner has been enployed by the New York Clty Translt Authorlty

slnce August 12, 1968. For years pr lor to the year at tssue'  pett t loner f t led

tax returns reportlng his lncone fron the New York CLty Translt Authortty and

pald taxes thereon.

5. Pettttoner was che founder and one of the three trustees of The Church

of Modern Enl lghtennent ( ' rThe Church") establ lshed on Septernber 1'  1981. The

tno other trustees were Phyl-lls A. Engert and Reverend Saoford I. Kleinman.
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6. 0n October 20, 1981, pet l t toner executed a vow of poverty donat lng al l

of  his assets to The Church and The 0rder of the Clrcle of Golden Llght.  The

vow provlded, tn pert lnent part ,  as fol lows:

rr l ,  Reverend RLchard A. Engert ,  494 67th Street,  Brooklyn,
New York (11120),  hereby make an l . rrevocable gtf t  of  al l  ny
possesstons, realr  p€rsooal and otherwl"se and a1I my assets
whatsoever,  regardless of the forn of the assets to the
church and order hereLn named, thus dLvestlng nyself of al-l
my possesslons or assets whatsoever,  to be used for rel lgLous
PurPoses to support the baslc tenets of the Church or Order
hereLnafter named, using the teachings of the coupasstonate
Buddha as ny guLdance. A11 such possesslons or assets
hereLnafter w111 be the property of the Church or Order
regardless of whether or not they conttnue to appear tn ny
personal name, Secular enploynent remuneratLon (when
dlrected by the church) ts not personal remuneratlon, but a
donaElon to the Church or Order and not belonging to the
lndLvidual or the undersigned.

The Church or order deslgnated to recetve sald donation and
possesstous ts the church of Modern Enllghtenment and the
order of the circ le of Golden Ltght.  Therefore r ,  Reverend
Rlchard A. Engert, hereby naake thls Lrrevocable vow of
poverty, and l"n so doing, rld nyself of all wor1dLy and
ternporal  possesslons. t t

7.  The Churchrs off lces are Located ln pet l t tonerts resldence, an apartnent

at.  484 67th Street,  Brooklyn, New york.

B. The Church's,  act iv l t les conslst  of  dlstr lbuttng rel lglous l lcerature at

the servl"ces, whLch are held once a week.

9. Petl.tLoner testlfled that servlces are conducted on a t,emporary basls

ln a butldtng owned by The Good Frlendshtp Tenple and/or Rtchard Kletnnan.

10. The Churchrs checktng account,  l ras opened ln Septenber 1981. Pett t loner

is not a stgnatory on the account.  The slgnator les are the other Erusteesr,

Phyllls A. Engert and Reverend Sanford I. Klelnnan.

11. Start lng ln Septenber 1981r pet l t ioner endorsed hts New york Clty Transtt

Authorlty payroll checks over to The Church and they were depostted ln The Churchrs

checklng account. Petitloner recelved a $600.00 per nonth parsonage allowance.
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12. The Churchfs appl lcat lon for status as an exexlpt organizat lon was

denled by the Internal Revenue Servlce. Thls dental ,  as wel l  as a def lcLency

ln pett t lonerrs Federal  l "ncome tax for the year at issue, are on appeal ln the

Federal  Courts.

CONCLUSIONS OF LAW

A. That even assuming that The Church of Modern Enllghtennent vras a tax

exempt orgaolzatlon (whtch status was dented by the Internal Revenue Servl.ce

and appeal of  such denlal  ls st l l l  pendlng ln the Federal  Courts),  pet l t loner

ts nevertheless llable for personal tncome tax. A roenber of a reltglous order

under a vow of poverty ls subject to tax on tncoue earned or recelved tn hls

tndLvidual capactty. Peticloner's income from the New York Ctty Translt

AuthorLty was earned by him ln hts tndlvidual capaclty and not as an agent of

The Church of Modern Enlightenment (Matter of the Petltlon of Thogas E. Newby, Jr.,

State Tax ConrntsgLon, May 8, 1986).  In vlew of thls holdlng, Lt  ls unnecessary

co deal wlth the fact that petltloner excluded all lncome from the New York

Translt Authortty 1n 1981, although hls salary was not turned over to The Church

until Septernber of that year.

B .  That  Tax  Law S 685(a) (1 )  and (2 )  and Adn ln is t ra t i ve  Code $  T46-185.0(a) ( f )

and (2) provtde penalttes for fatlure to fLle a tlnely tax return and pay the tax

requLred to be shown as due thereon. A forn IT-201 whlch does not contaln

sufftcient data from whl"ch a taxpayerrs Llablltty can be conputed does not

const l tute a val ld return (g Ulysses S. Bonneau, Jr.  v.  Cornmlssioner,  49

TCM 160).  Pett t loner has not shown reasonable cause for faiLure to f t le a

Proper return or pay the tax due. Accordlngly,  these penalt les are sustalned.
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C. That Tax Law $ 685(b) and AdnLnlstrat lve Code $ T46-185.0(b) provide

for penalttes rdhere any portlon of a deflclency ls due to negltgence or

lntentl.onal dlsregard of the laws or regulacions. Petltloner has not sustatned

hLs burden of proof to show why these penaltles shouLd not be inposed.

AccordLngly,  they are sustatned.

D. That the pet l t lon of Rlchard A. Engert

Def ic lency lssued Aprl l  5,  1985 ls sustatned.

DATED: Albany, New York

ls denied and the Notlce of

STATE TAX COMMISSION

FEB 2 4 1987



." d*
*- ,1 /

. . ' t  , < ' t
r qt'-

,li
!

xl'r
6.|
o

IJ
l-r
0)
bo
d
Ir1

f i u t
< . d ;
' d r J h

HGE'sg B
94 -f 9q

M
w

;1

Ctalm Choak

-- r' #8''r f
: .  : :  '

" * -

F 3"*
. i p  E e " !

M Bf i3N
9'EE c--  

E c A  $  '

GB,3; Fi
3.2  x i  i z  :
* r ' . c d l t l  t 9
; o F 4 H F > l

P,H3<;e, ' i '- r - k o X  
4  l

f lH8f, t i



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

February 24, L987

Richard A. Engert
484 67th Street
Brooklyn, New York LI220

Dear  Mr .  Enger t :

Please take not, ice of the deci.s ion of the State Tax Commtssion enclosed
herewith.

You have now exhausted your right of revlew
Pursuant  to  sec t ion(s )  690 and 1312 o f  rhe
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Practtce Law
the Supreme Court of  the State of New york,
the  da te  o f  th is  no t ice .

at, the administratlve level.
Tax Law, a proceedlng ln court to

Commission may be inst i tuted only
and Rules, and must be commenced Ln

Albany County, within 4 nonths from

Inquirles concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept.  TaxaElon and Finance
Audlt EvaluatLon Bureau
Assessment Review Unlt
Bui lding / I9,  Srace Campus
Albany, New York L2227
Phone ll (518) 457-2086

Very truly yours,

STATE TAx COMITISSICN

Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t lon

o f

RICHARD A. ENGERT

for Redetermlnatton of a Deftctency or for
Refund of New York State and New York Clty
Personal Income Tax under Artlcle 22 of the
Tax Law and Chaptet 46, Tltle T of the
Adnlnlstrative Code of the Ctty of New York
fo r  the  Year  1981.

1. Pet l t loner,  Rtchard A. Engert ,  f i led a

York Resldent Income Tax Return on form IT-201

tax  due,  bu t  c la ln lng  a  re fund o f  911335.88  tn

DECISION

York State and Clty of New

1981 reportlng no Lncome or

York State and New York Ctty

Petl t loner,  Rlchard A. Engett ,  484 67th Street,  Brooklyn, New York 1L220,

fll-ed a petltlon for redetermlnatLon of a deflclency or for refund of New York

State and New York Clty personal Lncome tax under Article 22 of the Tax Law and

Chapter 46, Tltle T of the Admlnlstrative Code of che City of New York for the

year  1981 (F l le  No.  62744) .

A hearing was held before Robert  F. Mul l lgan, Hearing Off icer,  at  the

off ices of the State Tax Co 'ntgsion, Two t lor ld Trade Center,  New York, New York

on octobet 27, L986 at 2:45 P.t{ . .  Pet i t loner appeared pro se. The Audlt

Dl"vl .s lon appeared by John P. Dugan, Esq. (Angelo A. Seopel lLto, Esq.,  of  eounsel-) .

ISSUE

llhether peticionerrs wage tncome frorn hls enploynent wlth the New York

City Transl"t AuthorLty was exempt from taxatLon on the basls that he nas a

member of a reltgLous order who turned over hls earnlngs to the order under a

vow of poverty.

FINDINGS OF FACT

New

for

New
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taxes wtthheld. The return l lsted pet l t lonerts occupat lon as "MinLster".

Attached to the return nas a wage and tax statement Lssued to petltioner by hls

employer, the New York Clty Transit Authorlty, showl.ng wagesr tlps and other

compensat lon of $28,575.20 and State and loca1 tncome tax ni thheld of $1,335.88.

Federal lncoue tax and FICA were also wlthheld.

2. on February 8, 1985, the Audit  Divls l"on lssued a Statenenc of Audlt

Changes to pet l t loner holdlng pett t ioner 's lncome taxable based on Revenue

Rullng 77-290. (Thls rulLng tnvolves lncome from secular enploynent recelved by

members of a rellglous order under a von of poverty.) The Audtt Dlvlsion

calculated petltloner's tax by allowlng the standard deductlon and maximum tax

benef l t '  result tng ln New York State personal tncome tax of $1,892.53 and New

York Clty personal lncome tax of $688.98. After applylng the amounts wtthheld

by the New York Clty Translt AuthorLty, New York State personal Lncone tax due

was $909.55 and New York City tax due was $335.07. Penalt ies were luposed under

Tax  Law $  685(a) (1 ) ,  (2 )  and (b ) ,  to ta l tng  $404.76 ,  and under  Adu in ls t ra t tve

C o d e  o f  t h e  C t t y  o f  N e w  Y o r k  $  T 4 5 - 1 8 5 . 0 ( a ) ( 1 ) ,  ( 2 )  a n d  ( b ) ,  t o t a l l n g  $ 1 4 9 . 5 5 .

3. On Aprl" l  5,  1985 the Audlt  DtvLslon issued to pett t loner a Not ice of

Def lc lency  fo t  $L ,245.63  ln  tax  and $566.76  Ln  pena l ty ,  p lus  ln te res t .  The

not l .ce nas t lnely protested by pet l t loner.

4. PetLtioner has been euployed by the New York Clty Translt Authorlty

stnce August 12, 1968. For years prLor to the year at Lssue, pet l t toner f tLed

tax returns reportlng his Lncome from the New York Clty Translt Authortty and

pal"d taxes thereon.

5. Petttlooer rdas the founder and one of the three trustees of The Church

of Modern Enl lghtenment ( ' rThe Church") establ lshed on Septenber 1, 1981. The

two other trustees were Phyllls A. Engert and Reverend Sanford I. KLelnnan.
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6 .  0n  Octobet  20 ,1981,  pe t l t toner  executed  a  vow o f  pover ty  donat lng  a l l

of hls assets co The Church and The Order of the Cirele of Golden Light. The

vow provlded, ln pert ineot part ,  as fol lows:

"I ,  Reverend Richard A. Engert ,  484 67th Street,  Brooklyn,
New York (11120),  hereby make an irrevocable gl f t  of  al l  ny
possessLons, realr  p€rsooal and otherwlse and al l  By assets
whatsoever,  regardless of the form of the assets to the
Church and 0rder herel"n named, thus dlvestlng rnyself of all
my possessions or assets whatsoever, to be used for reltgl-ous
purposes to support the baslc tenets of the Church or Order
here{.nafter naued, using the teachlngs of the coropasslonate
Buddha as ny guidance. A11 such possesslons or assets
herelnafter w111 be the property of the Church or Order
regardless of whether or not they continue to appear ln my
personal name. Secular enploynent remuneratl.on (when
dlrected by the Church) l.s not personal remuoeratLon' but a
donatloo to the Church or Order and not belonglng to the
Lndtvtdual- or the underslgned.

The Church or Order destgnated to receive eald donatton and
possessions ts the Church of Modern Enl-lghtenneot aod the
Order of the Clrcle of Golden Llght.  Therefore I ,  Reverend
Rlchard A, Engert, hereby nake thl.s lrrevocable vow of
povertyr and ln so dotng, r ld nyself  of  al l  worldly and
ceuporal  possesslons. t '

7.  The Churchrs off ices are Located tn pet l t lonerts resldence, an apartnent

at 484 67ch Street,  Brooklyn, New York.

B. The Church's act lvt t les conslst  of  dtstr lbut lng rel tgLous Ll tereture ac

the services, whtch are heLd once a week.

9. Pet l t loner test l f ied thac servlces are conducted on a teoporary basis

ln a bullding owned by The Good FrLendshtp Tenple and/or Rlchard Kleinnan.

10. The Church's ehecking account nas opened in Septenber 1981. Petttloner

ls not a slgnatory on the account.  The slgnatorLes are the other trustees,

Phyli-ts A. Engert and Reverend Sanford I. KleLnman.

11. Start lng ln Septenber 1981, pett t loner endorsed hls New York Clty Transtt

Authority payroll checks over to The Church and they were deposlted ln The Churchrs

checklng accounc. Petttl"oner recetved a $600.00 per nonth parsonage atlowanee.
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L2. The Churchrs applLcatLon for status as an exenpt otganLzatlon was

denied by the Internal Revenue Servlce. Thls denlal, as well as a deftctency

tn pet l t loner 's Federal  tncome tax for the year at lssue, are on appeal tn the

Federal  Courts.

CONCLUSIONS OF LAW

A. That even assumlng that The Church of Modern Enllghtenment was a tax

exempc organlzatlon (which status was denled by the Internal Revenue Servlce

and appeal of  such denlal  ls st l l1 pending l"n the Federal  Courts),  pet l t loner

Ls nevertheless llable for personal lncome tax. A uember of a rellglous order

under a vow of poverty l.s subject to tax on tncome earned or received ln hls

lndlvldual capacity. PetLtloner's Lncome from the New York Clcy Translt

Authorlty rilas earned by hin ln his indlvldual capaclty and not as an agent of

The Chureh of Modern Enllghtenment (Matter of the PetltLon of Thonas E. Newby' Jr. '

State Tax ConnlssLon, May 8, 1986).  In vlew of thls holdtng, l t  ts unnecessary

to deal lttth the fact that petitioner excluded all lncome fron the New York

Translt Authorlty ln 1981, although his salary was not turned over to The Church

unt l l  Septenber of that year.

B .  That  Tax  Law $  685(a) (1 )  and (2 )  and Adn in ls t ra tLve  Code $  T46-185.0(a) (1 )

and (2) provlde penaLtles for fallure to flle a tLnely tax return and pay the tax

requl"red to be shown as due thereon. A forn IT-201 whtch does not contaln

sufficl"ent data from whlch a taxpayer's ltablltty can be couputed does not

const i tuce a val ld return (see Ulysses S. Bonneau, Jr.  v.  Commissloner '  49

TCM 160).  Pet i tLoner has not shown reasonable cause for fal lure to f t le a

proper return or pay the tax due. Accordlngly,  these penalt l "es are sustalned.
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C. That Tax Law $ 685(b) and AdnlnLstraetve Code S T46-185.0(b) provtde

for penalties where any portion of a defictency ls due to negltgence or

lntentlonal dlsregard of the laws or regulatlons. Petttioner has not sustalned

hl.s burden of proof to show why these penaltles should not be l"mposed.

AccordLngly,  they are sustatned.

D. That the petLt lon of Rlchard A. Engert  ls denled and the Not lce of

Def lc lency lssued Aprl l  5,  1985 ls sustalned.

DATED: Albaoy, i,Iew York STATE TAX COi{}{ISSION

FEB 2 4 1987
PRESIDENT




