
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o f

Fred Dreyspring

for Redeterminatlon of a Deflclency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresldent, Earnings Tax under Chapter 46,
Tltle U of the Adnlnlstratlve Code of the Clty
of New York for the Years 1978 and 1979.

Fred Dreysprlng
53-A lleritage Hl1ls
Somers ,  NY 10589

and by depositlng same enclosed
post offlce under the exclustve
Service withln the State of New

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper ln a
care and custody of the UnLted States Postal
York.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she 1s an employee of the State Tax Connlssion, that he/she ls over 18 years
of age, and that on the 6th day of Aprl l ,  L987, he/she served the wlthin not lce
of declslon by cert l f led mal. l  upon Fred Dreysprlng the pet l tLoner in the wlthln
proceeding, bI enclosing a true copy thereof ln a securely sealed postpaid
\^trapper addressed as follows:

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on sald lrrapper ls the last known address
of  the  pe t ic ioner .

Sworn to before ne thLs
5th day of Apri l - ,  1987.

Authorlzed to lster oaths
pursuant to Tax Law sect lon 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Fred Dreysprlng

for RedetermlnatLon of a DefLclencv or for
Refund of New York State Personal incone Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnlngs Tax under Chapter 46,
Tltle U of the Adrnlnistratlve Code of the Clty
of New York for the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany 3

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Co qr lsslon, that he/she Ls over 18 years
of age, and that on the 6th day of Aprl l ,  1987, he served the wlthln not lce of
decision by certLf led nal l  upon Louls F. Brush, the representat lve of the
pet l t loner ln the withLn proceeding, by enclosing a true copy thereof in a
securely sealed postpal-d wrapper addressed as fol lows:

Louls F. Brush
101 Front Street,
MLneo la ,  NY 11501

and by deposltLng same enclosed in a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee 1s the representatlve
of the petltloner hereln and that the address set forth on sald wrapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before ne this
6 th  day  o f  Apr l l ,  L987.

pursuant to Tax Law sect iorr  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O i { . V I I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Aprl1 6, L987

Fred Dreyspring
53-A l{er l tage Hi l ls
Somers, NY 10589

Dear Mr. Dreyspring:

Please take not lce of the decislon of the State Tax Comnl.ssion enclosed
herewtth.

You have now exhausted your right of revlew at the adnlnistrative level.
Pursuant to sect ion(s) 690 and I3I2 of the Tax Law, a proceeding ln court  to
revlew an adverse decision by the State Tax Counission may be lnst l tuted only
under Article 78 of the Clvil PractLce Law and Rules r and- must be commenced in
the Supreme Court of the State of New York, Albany County, wLthLn 4 uonths from
the date of this not l -ce.

Inquiries concerning the computation of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Buil-ding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat, lve

Petl t toner I  s Representat ive :
Louis F. Brush
101 Front Street,
MLneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of  the Pet l t ions

o f

FRED DREYSPRING

for Redetermi.nat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adminlstrat lve Code of the Clty
o f  New York  fo r  the  Years  1978 and L979.

I .

for the

I I .

business

I I I .

business

l s s u e .

DECISION

Pet i t ioner ,  F red  Dreyspr ing ,  53-A l le r i tage H i l l s ,  Somers ,  New York  10589,

f i led a pet i t lon for redeterminatLon of a def lc iency or for refund of New York

State personal lncome tax under Art icLe 22 of,  the Tax Law and New York Clty

nonresident earnlngs tax under Chapter 46, Tl t le U of the Adninistrat lve Code

of the City of New York for the years L978 and 1979 (Fi le Nos. 37542 and

42987) .

On October  23 ,1985,  pe t i t ioner  wa ived h is  r igh t  to  a  hear ing  and requested

the State Tax Cornrnisslon to render a decision based on the ent lre record contained

in  h is  f i le ,  w l th  a l l  b r ie fs  to  be  subn i t ted  by  October  8 ,  L986.  A f te r  due

conslderat ion, the State Tax Comrnission hereby renders the fol lowlng decision.

ISSUES

Whether the not lces of def lc iency were issued wlthout any basls and

sole purpose of extendlng the period of l imitat ion on assessoent.

Whether pet i t ioner has substant lated that he was engaged in a trade or

durlng the years at issue.

Whether pet i t ioner has substant lated the character and amount of

expenses clairned as deduct ions from gross income for the years at
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FINDINGS OF FACT

1.  For  the  year  1978,  pe t i t loner ,  F red  Dreyspr ing ,  together  w i th  h is

wife, JoAnn Dreyspring, f l led a New York State Income Tax Resident Return, with

New York City nonresldent earnings tax, whereln they elected a f l l lng status of

"Marr led f i l ing separately on one Returnrt .  On hls port ion of said return,

pe t l t loner  repor ted  bus lness  l -ncome o f  $23,914.00 .  The fo l low ing  tab le  de ta i l s

the manner ln which pet i t ioner computed his bustness lncome on hls Federal

Schedule C attached to the return:

FRED DREYSPRING

Incoue

Sales consultant

Expenses

Travel
Dry cleaning
Valet
Luggage
Travel aids
Car rental
Dues and subscript lons
Books, research and reference
felephone
N.Y.S.  Counc i l  o f  Pharn .  Meet ings
Hosp i ta l l t y
Spor ts  w i th  c l ien ts
Meeti.ngs and interviews
Writ ing suppl ies for pharoplets
Secre tar ia l
Newspapers t  magazLnes, etc.
Pos tage
Dictat lng suppl ies
Professional development
Tralnlng of sales help
Accounting

Total  Expenses

Net Income

$  718 .00
98  .00

1s1 .00
L7  4  . 00
43 .00

270 .00
15  I  . 00
4L2 .OO
278 .00
286 .00

r , 827  . 00
77  2 .00
803 .00
49 .00

10 ,200 .00
309 .00

35 .00
257 .00
692 .00
984 .00
27  5  . 00

$42 ,698  . 00

18 ,784  . 00

$23 ,914 .00
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2. Attached to pet l tLonerts return were wage and tax statements issued go

Mr. Dreyspring by Ayerst Labs Div.  of  American Home Products Corp. report ing

\ {ages ,  t lps ,  o ther  compensat lon  o f  $42,698.38 .  The s ta temenEs were  s tamped

wlth an arrow point ing to f lgures tota11lng $421698.38 with the legend "Included

in  Schedu le  C" .  The $10,200.00  secre tar ia l  expense c la ined by  l { r .  Dreyspr ing

was paid to his wlfe.  wlrs.  Dreyspring reported thls amount in ' rother income"

on her  re tu rn .  The 1978 re tu rn  lLs ted  pe t l t loner ts  occupat lon  as  t tsa les

consu l tan t "  and repor ted  $26,158.00  ln  to ta l  lncome,  cons ls t lng  o f  $1r828.00  ln

in te res t ,  $176.00  ln  d iv idends ,  $23,9L4.00  in  bus iness  lncome and $240.00  f rom

the sale or exchange of capltal  assets.

3. On March 26, 1982, the Audit  DivisLon issued a Statement of Audit

Changes to pet l t loner and hls spouse for the year 1978 which contalned the

f ollowing explanation :

"We have reviewed your l97B personal lncome tax return and flnd
the fol lowing:

The expenses claimed on Federal  Schedule C are not ordinary ot
necessary in the product lon of income as an employee; therefore, al l
Schedule C expenses are dlsal lowed.

You are not considered subject to unincorporated business
lncome. A credlt  for maxlmum tax credlt  is appl lcable and ls
included in the fol lowlng recomputat ion.

Wages reported on Wage and Tax Statements

Ilusband

Husband Wife
EWss $ -o-

Wlfe
In te res t
Dividend
Cap l ta l  asse t
Total income
Less :  I teo lzed deduct lon
Balance
tess: Exemptions
Corrected Taxable Income

$  1  , 828  . 00  $473  . 00
176 .00  176 .00
240.00 240.00 22 ,244  . 00

944  ,942 .38
9  ,808  .00

$35 ,134 .38
I  , 300  .00

$33 ,834  . 38

8 8 9  . 0 0
$m'q.b-0'

-0-
$BEem
650 .00

$75!f56'"



4. Based on the aforementloned Statement of Audlt  Changes, the Audit

D lv is ion ,  on  Apr l l  14 ,  L982,  i ssued a  Not ice  o f  Def ic lency  to  pe t i t ioner  fo r

1978 assert ing addlt lonal New York State personal-  lncome tax and New York City

nonres ident  earn ings  tax  due o f  $1 ,8 t : .03 ,  p lus  in te res t  o f  $523.01 ,  fo r  a

total  al legedly due of $2,336.04. The amount al legedly due Lncluded a credlt

d u e  t o  r v 1 r s .  D r e y s p r l n g  f o r  1 9 7 8  o t  $ 4 7 5 . 9 5  ( $ 2 , 2 8 8 . 9 8  -  4 7 5 . 9 5  =  $ 1 , 8 1 3 . 0 3 ) .

5. For the year L979, pet l t loner,  Fred Dreyspring, together with his

wife, JoAnn Dreyspring, t inely f i led a New York State Income Tax Resident

Return, with New York City nonresi .dent earnings tax, wherein they elected a

f l l lng status of "Marr ied f i l ing separately on one return'r .  On his port lon of

sa id  re tu rn ,  pe t i t ioner  repor ted  bus iness  i .ncome o t  $24,983.00 .  The fo l low ing

table detal ls the manner in which pet i t ioner computed hls business i .ncome on hls

Federal  Schedule C:

FRED DREYSPRING

Income

Sales consultant

Expenses

Travel
Dry cleaning
Valet
Luggage
Travel alds
Car rental
Dues and subscrlpt ions
Books, research and reference
Telephone
N.Y.S. Councl l  of  Pharm. l , Ieet ings
IIospital l ty
Sports wlth cl lents
l{eetings and intervlews
Wrlt ing suppl ies for phamplets
Secretar ial
Newspapers ,  magaz ines ,  e tc .
Pos tage
Dlctat ing suppl ies
Professional development

$45 ,  648 .00

$  903 .00
298.00
204.00
139 .00
45  .00

3s0 .00
259 .00
563 .00
300 .00
125  .00

2 ,62L  . 00
s83 .00
983  .00
141  .  00

10 ,200 .00
398  . 00
1s3 .00
630 .00
478 .00
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Training of sales help
Accountlng

Tota l  Expenses

Net Income

Total  income corrected
Add:  Capi ta l  Galn Modl f icat lon
Tota l  New York income eorrected
Less :  I t em ized  deduc tLons
Balance
Less :  Exempt ions
New York Taxable Income

8.  Based on the aforement ioned

D iv i s i on ,  on  Ap r i l  8 ,  1983 ,  l ssued  a

Statement  of  Audl t  Changes,  the Audl t

No t i ce  o f  De f i c l ency  to  pe t l t l one r  f o r

1 ,017 .00
275 .00

20 ,665 .00

$24 ,983 .oo

6. Attached to pet l t ionerts return were wage and tax statements issued to

Mr. Dreyspring by Ayerst Labs Div.  of  Anerican Home Products Corp. report ing

wages,  t lps ,  o ther  compensat ion  o f  $45,647.88 .  The s ta temenus were  s tamped

with an arror ir  point lng to the f igures totalLing $45,647.88 with the legend

r r lnc luded in  Schedu le  C" .  The $10,200.00  secre tar ia l  expense c la ined by

Mr. Dreyspring was paid to his wife.  Mrs. Dreysprlng reported thi .s amount as

"other income" on her return. Tlne L979 return l isted pet l t lonerrs occupat lon

as  "sa les  consu l tan t "  and repor ted  $28,L62.00  in  to ta l  income cons isE ing  o f

$788.00  in  in te res t ,  $218.00  in  d lv idends ,  $24,983.00  ln  bus lness  ineome and

$ 2 , L 7 3 . 0 0  i n  c a p L t a l  g a i n s .

7. On February 7, 1983, the Audit  Divl-s ion issued a Statement of Audit

Changes to pet i t loner and his spouse for the year 1979 whlch contalned the

f ollowing explanation :

"As a salar ied enployeer lou are not a business ent i ty and
therefore are not ent l t led to clalm Schedule C deduct ions as these
expenses are not ordinary and necessary for the product ion of lncome
as an employee.

llusband Wife

$48  , 826 .88
11  . 00

$46';65il68',
9 ,  758  . 00

$39 ,079 .88
700 .00

$38 ,379  .63 '

$3 ,  182 .00
11  . 00

$5,810'd'

700 .00
$21935"
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1979 assert ing addlt ional New York State personal income tax and New York Clty

nonres ident  earn ings  tax  due o f  $2r3L6.30 ,  p lus  in te res t  o f  $769.93 '  fo r  a

total  al legedly due of $3,086.23. The amount alJ.egedly due lncluded a credit

d u e  t o  M r s .  D r e y s p r i n g  f o r  L 9 7 9  o f  $ 5 9 0 . 6 5  ( $ 2 , 9 0 6 . 9 5  -  $ 5 9 0 . 6 5  =  $ 2 , 3 1 6 . 3 0 ) .

9. Pet i t , ionerts tax return was selected for examinat ion along wlth those

of approxinately 100 other lndlviduals on the basls that the returns had been

prepared by a part icular accountant.  An invest igat lon had disclosed that sald

account,ant had consistently prepared returns on which an lndividual with wage

or salary income shown on \dage and tax statement,s had reported said incoue as

business recelpts on Federal  Schedule C. Department of Taxat ion and Finance

audltors were directed to revl-ew the returns and to disal low claimed buslness

expense deduct ions l f  the taxpayer appeared to be an employee receivlng wage or

salary income report ,ed on wage and tax statements. Pet l t ionerts clalmed

Schedule C deduct ions were disal lowed on that basis.

10. Pet i tLoner submlEted documentary evidence ln the form of sales involces,

cancel led checks and worksheets in substant iat lon of a port ion of the buslness

expenses claiued on his Federal Schedule C. Horrever, the evidence subnitted did

not relate to a characterLzat ion of the expenses as business rather than personal.

11 .  Pet i t loner  contends :

(a) that the not ices of def ic lency were lssued on an arbl trary
and capricLous basis just pr ior to the explrat ion of the perLod of
l ln i tat ions on assessnent,  thus depriv ing pet l t ioner of the opportunity
to present substant iat ion for the clalned deduct lons;

(b) that pet l t ioner is one of a large group of taxpayers who
were selected for special  scrut iny because thelr  returns had been
prepared by the same tax preparer;  and

(c) that where pet i t ioner does not have cancel led checks or
other receipts for certaln expenses, the Department of Taxat ion and
Finance should al low pet i t ioner a reasonable est imate of such expenses.



-7 -

CONCLUSIONS OF LAI^I

A. That the not ices of def lc iency were properly lssued and were not

arbi trary and capric lous. The returns rrrere patent ly erroneous and the Audlt

Divis ion was just i f ied in dlsal lowlng the business expenses clalmed by pet l t loner

on h ls  Federa l  Schedu le  Crs .  The no t lces  o f  de f lc iency  were  preceded by  s ta tenents

of audit  changes and pet i tLoner had an opportunity to f i le anended returns

clalming employee buslness expenses as adjustments to i .ncome on Federal  Forrn

2106, or as i temized miscel laneous deduct lons, but dld not do so.

B. That the fact that pet l - t ionerts returns were selected for examlnat lon

because of certaln pract lces of his accountant is i r relevant.  Pet i t ionerrs

l iabi l i ty depends solely on the facts adduced herein.

C. That pet i t ioner has fal led to sustaLn his burden of proof (Tax Law $

685[e ] ;  Adn in is t ra t i ve  Code $  T46- I89 .0 [e ] )  to  show ( i )  tha t  he  l tas  engaged in  a

trade or business other than as an employee (Internal Revenue Code S 62lLl) ;  (11)

that the expenses in quest ion $rere trade or buslness deduct lons of employees

deduct ible pursuant to Internal Revenue Code S 62(2);  and ( l i l )  that the expenses

in quest ion were ordinary and necessary business expenses deduct ible under

In te rna l  Revenue Code $  L62(a) .

D. That the pet i t ions of Fred Dreysprlng are denied and the not ices of

de f ic iency  da ted  Apr i l  14 ,  1982 and Apr l l  3 ,  1983 are  sus ta lned ln  fu1 l ,

together with such addit lonal interest as may be lawful ly due and owLng.

DATED: Albany, New York STATE TAX COTWISSION

SSIONER

COM.UISSIO

APR 0 6 1987
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S T A T E  O F  i \ E W  Y 0  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apri l  6,  1987

Fred Dreysprlng
53-A Herl tage l l l l ls
Somers ,  NY 10589

Dear Mr. Dreysprlng:

Please take notlce of the declsion of the State Tax Cornmlsslon enclosed
herewlth.

You have now exhausted your right of revl-ew at the adninistrative level.
Pursuant to sectLon(s) 690 and 1312 of the Tax Law, a proceedLng ln court  to
review an adverse declsion by the State 1"; Qsmmisslon may be lnstltuted only
under Artlcle 78 of the Ctvll Practlee Law and Rules, and Dust be comilenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months from
the date of thl-s not ice.

Inqul-rLes concerntng the computation of tax due or refund allowed ln accordance
with thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bullding //9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxlng Bureaurs Representat ive

Petl t loner I  s Representat, lve :
Louls F. Brush
101 Front  S t ree t
Mlneo la ,  NY f f501



STATE OF NEW YORK

STATE TAX CO}DTISSION

In the Uatter of  the Pet l t lons

o f

FRED DREYSPRING

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Art,icle 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 45,
Tl t le U of the Adminlstrat ive Code of the Clty
o f  New York  fo r  the  Years  1978 and 1979.

DECIS ION

Pet i t , ioner ,  F red  Dreyspr ing ,  53-A Her i tage H i l l s ,  Somers ,  New York  10589,

f i led a pet i t ion for redetermlnat ion of a def ic iency or for refund of New York

State personal income tax under Art lc le 22 of.  the Tax Law and New York City

nonresident earnings tax under Chapter 46, Tl t le U of the Adnlnlstrat ive Code

of the City of New York for the years 1978 and L979 (Fi le Nos. 37542 and'

42987) .

0n October 23, 1985, pet i t ioner walved his r ight to a hearing and requested

the State Tax Commlssion to render a decislon based on the ent ire record contained

in  h is  f i le ,  r ^ r i th  a l l  b r ie fs  to  be  subn i t ted  by  October  8 ,  1986.  A fcer  due

considerat ion, the State Tax Commisslon hereby renders the fol lowing declslon.

ISSUES

I .

for the

I I .

business

I I I .

business

lssue.

Whether the not ices of def ic lency were issued wlthout any basis and

sole purpose of extending the period of l ln i tat ion on assessment.

Whether pet i t loner has substant iated that he was engaged in a trade or

durlng the years at issue.

tr Ihether pet ic ioner has substant lated the character and amount of

expenses clairned as deduct ions from gross lncome for the years at
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FINDINGS OF FACT

1.  For  the  year  1978,  pe t i t ioner ,  F red  Dreyspr ing ,  together  w i th  h ls

wife, JoAnn Dreysprlng, f i led a New York State Income Tax Resldent Return, with

New York City nonresident earnings tax, wherein they elected a f l l ing status of

' r l4arr ied f i l ing separat,ely on one Return'r .  0n his port lon of said return,

pe t l t ioner  repor ted  bus iness  income o f  $23,914.00 .  The fo l low ing  tab le  de ta l l s

the manner in which pet i t loner computed his business income on his Federal

Schedule C attached to the return:

FRED DREYSPRING

Income

$42 ,  698  .00Sales consultant

Expenses

Travel
Dry cleaning
Valet
Luggage
Travel aids
Car rental
Dues and subscript ions
Books, research and reference
Telephone
N.Y.S.  Counc l l  o f  Pharm.  Meet lngs
Hospital l ty
Sports with cl ients
Meetings and lntervlews
Writ ing suppl les for phanplets
Secre tar ia l
Newspapers  r  maBaz ines ,  e tc .
Postage
Di.ctat ing suppl ies
Prof essional development
Training of sales help
Accounting

Total  Expenses

Net Income

$  218 .00
98 .00

151 .00
L7  4  . 00
43 .00

270 .00
r5  I  . 00
4 r2 .00
278.00
286.00

r , 827  . 00
772 .00
803 .00

49 .00
10 ,200 .00

309 .00
35  .00

257  . 00
692 .00
984  .00
275 .00

18 ,784  . 00

$23 ,914  . 00



-3 -

2. Attached to pet i t ionerrs return rrere wage and tax statelnents lssued to

Mr. Dreyspring by Ayerst Labs Div.  of  American Home Products Corp. report ing

wages,  t ips ,  o ther  compensat ion  o f  f i42 ,698.38 .  The s ta tements  were  s tamped

with an arrow polnt ing to f igures total l ing $42,698.38 with the legend "Included

in  Schedu le  C" .  The $10,200.00  secre tar ia l  expense c la iu red  by  Mr .  Dreyspr ing

was paid to his wife. |[rs. DreysprLng reported thls amount in "other lncorne"

on her  re tu rn .  The 1978 re tu rn  l i s ted  pe t i t ioner ts  occupat lon  as  "sa les

consu l tan t ' r  and repor ted  $26,158.00  tn  to ta l  l -ncome,  cons is t lng  o f  $1r828.00  in

ln te res t ,  $176.00  in  d iv idends ,  $23,9 I4 .00  in  bus iness  Lncome and $240.00  f rom

the sale or exchange of capltal  assets.

3. 0n tlarch 26, L982, the Audit Dl-vislon lssued a Statemenc of Audit

Changes to pet i t loner and his spouse for the year 1978 which contalned the

fol lowing explanat ion:

"We have revLewed your 1978 personal income tax return and f ind
the fol lowlng:

The expenses claimed on Federal  Schedule C are not ordinary or
necessary in the product ion of income as an euployee; therefore, al l
Schedule C expenses are dlsal lowed.

You are not considered subject to unincorporated busLness
income. A credit  for maximum tax credit  is appl icable and is
included in the following recouputation.

I ,Jages repor ted on Wage and Tax Statements

Ilusband

Ilusband hrife

EE,OSU38 9@

22 ,244 .00  889 .00
$M $88e.oo

9 ,808 .00  -0 -
$ffi55' $66il0T-

1  , 300 .00  650 .00
$33 ,  834 .38  $239 .00 "

I n te resC
Dlv idend
Cap i ta l  asse t
Tota l  income
Less :  I t e rn t zed  deduc t l on
Balance
Less :  Exempt ions
Corrected Taxable Income

Wlfe
$1,828 .00  $473 .00

176 .00  r76 .00
240.00 240.00
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4. Based on the aforementloned St,atement of Audit  Changes, the Audit

Divis ion, on Apri l  14, L982, issued a Not i .ce of Def ic lency to pet i t ioner for

1978 assert ing addLt lonal New York State personal Lncome tax and New York City

nonres ldent  earn ings  tax  due o f  $1 ,813.03 ,  p lus  in te res t  o f  $523.01 '  fo r  a

total  al legedly due of $2,336.04. The aooount al legedly due included a credit

d u e  t o  l { r s .  D r e y s p r i n g  f . o r  1 9 7 8  o t  $ 4 7 5 . 9 5  ( $ 2 , 2 8 8 . 9 8  -  4 7 5 . 9 5  =  $ 1 , 8 1 3 . 0 3 ) .

5. For the year 1979, pet i t ioner,  Fred Dreysprlng, together with hls

wlfe, JoAnn Dreyspring, t inely f i led a New York State Incoue Tax Resident

Return, with New York Clty nonresident earnings tax, wherein they elected a

f i l ing status of ' rMarr ie<l f l l lng separately on one return".  On his port ion of

sa id  re tu rn ,  pe t i r ioner  repor ted  bus iness  lncome o f .  $24,983.00 .  The fo l low ing

table detal ls the manner in which pet l t loner computed his busLness i .ncoue on his

Federal  Schedule C:

FRED DREYSPRING

Income

$45  , 548 .00Sales consultant

Expenses

Travel
Dry cleaning
Valet
Luggage
Travel aLds
Car rental
Dues and subscript ions
Booksr reS€arch and reference
Telephone
N.Y.S.  Counc l l  o f  Pharn .  Meet lngs
Hosp i ta l i t y
Sports with cl ients
Meetings and interviews
l i l r i t ing suppl ies for phanplets
Secretar ial
Newspapers ,  magaz ines ,  e tc .
Postage
Dictat ing suppl ies
Professional development

$  903 .00
298 .00
204.00
r  39  . 00
4s  . 00

350 .00
2s9 .00
553 .00
300 .00
1  25  .00

2 ,62 I  . 00
583 .00
983 .00
141  . 00

10 ,200 .00
398 .00
153 .00
630 .00
478 .00
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Trainlng of sales help
Accounting

Total  Expenses

Net Income

Total  income corrected
Add:  Capi ta l  Galn Modi f icat ion
Tota l  New York income corrected
Less:  I tenized deduct ions
Balance
Less:  Exempt ions
New York Taxable Income

8.  Based on the aforement loned Statenent

D iv i s i on ,  on  Ap r l l  8 ,  1983 ,  Lssued  a  No t l ce  o f

of  Audi t  Changes,  the Audi t

Def lc lency to pet l t loner  for

t , 017 .00
27  5  . 00

20 ,665 .00

$24 ,983 .00

6. Attached to pet i t lonerts return r ,rere l rage and tax statements lssued to

l{r .  Dreysprlng by Ayerst Labs Div.  of  American Home Products Corp. report lng

wages,  t lps ,  o ther  compensat ion  o f  $45r647.88 .  The s ta tements  were  s tamped

with an arrow polnt ing to the f igures total l lng $45,547.88 with che legend

"Included in Schedule C". The $10,200.00 secretar ial  expense clalmed by

Mr. Dreyspring was paid to his wlfe.  Mrs. Dreyspri .ng report ,ed this amount,  as

'rother lncome" on her return. The 1979 return l lsted pet i t ionerts occupat lon

as "sales consultant" and reported $28,L62.00 ln total  lncome consist lng of

$788.00  ln  in t ,e res t ,  $218.00  ln  d lv idends ,  $24,983.00  ln  bus iness  income and

$ 2 , I 7 3 . 0 0  i n  c a p l t a l  g a i n s .

7. On Februaty 7, 1983, the Audit  Divls lon issued a SEatement of Audlt

Changes to pet l t ioner and his spouse for the year 1979 which contalned the

fol lowing explanat ion:

"As a salarted employee, you are not a buslness ent i ty and
therefore are not ent l t led to claim Schedule C deduct lons as these
expenses are not ordlnary and necessary for the product lon of lncome
as an ernployee.

Husband Wlfe

$48 ,826 .  88
11 .00

$48;6t;66'
9  ,  75E  .00

$39 ,079 .88
700 .00

$38J7e .m

$3 ,182 .00
11  . 00

$3 ,182 .00

700 .00
$Fffio-,'
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1979 assert ing addit ional New York State personal lncome tax and New York City

n o n r e s l d e n t  e a r n i n g s  t a x  d u e  o f  $ 2 , 3 1 6 . 3 0 ,  p l u s  i n t e r e s t  o f  $ 7 6 9 . 9 3 ,  f o r  a

to ta l  a l leged ly  due o f  $3 ,086.23 .  The amount  a l leged ly  due lnc luded a  c red i t

d u e  t o  M r s .  D r e y s p r l n g  f . o t  1 9 7 9  o f  $ 5 9 0 . 6 5  ( $ 2 , 9 0 6 . 9 5  -  $ 5 9 0 . 6 5  =  $ 2 , 3 1 6 . 3 0 ) .

9. Pet i t lonerrs tax return was selected for examinat lon along with those

of approxirnately 100 other lndividuals on the basis that the returns had been

prepared by a part icular aceountant.  An invest igat ion had disclosed that sald

accountant had consist.ently prepared returns on which an lndividual with wage

or salary income shown on lrage and tax statements had reported said income as

business receipts on Federal  Schedule C. Department of Taxat ion and Finance

auditors were directed to review the returns and to disal low claimed business

expense deduct ions l f  the taxpayer appeared to be an enployee receivlng wage or

salary income reported on wage and tax statements. Pet i t ionerfs claLmed

Schedule C deduct lons were disal lowed on that basls.

10. Pet, i t ioner submitted documentary evidence in the form of sales invotces,

cancel led checks and worksheets in substant iat ion of a port ion of the business

expenses clai-ned on hls Federal  Schedule C. However,  the evldence submitted di .d

not relate to a charact,er lzat ion of the expenses as buslness rather than personal.

1 1 .  P e t i t l o n e r  c o n t e n d s :

(a) that the not ices of def ic lency were issued on an arbi trary
and capric ious basis just pr lor to the expirat ion of the period of
l in i tat i -ons on assessment,  thus depriv ing pet i t ioner of the oPPortunity
co present substant iat ion for the claimed deduct ions;

(b) that pet i t ioner is one of a Latge group of taxpayers who
were selected for special  scrut iny because thelr  reCurns had been
prepared by the same tax preparer;  and

(c) that where pet iEioner does not have cancel led checks or
other recelpts for certain expenses, the Department of Taxat ion and
Finance should al low pet i t ioner a reasonable est lmate of such exPenses.
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CONCTUSIONS OF LAW

A. That the not i .ces of def ic lency were properly lssued and were not

arbi trary and caprlc ious. The returns were patenEly erroneous and the Audit

Dlvis lon was just i f ied ln dlsal lowlng the business expenses clained by pet l t loner

on his Federal  Schedule Crs. The not lces of def ic iency were preceded by statements

of audit  changes and pet l t ioner had an opportunity to f l le anended returns

clafuning employee business expenses as adJustments to income on Federal Forn

2L06, or as i t ,emlzed miscel laneous deduct lons, but dld not do so.

B. That the fact that petLt lonerrs returns were selected for examinat ion

because of certain pract lces of his accountant ls i r relevant.  Pet i t i .onerts

l iabl l i ty depends solely on the facts adduced herein.

C. That pet i t ioner has fai led to sustain hls burden of proof (Tax Law $

685[e ] ;  Adrn in is t ra t i ve  Code $  T46-189.0 [e ] )  to  show (1)  tha t  he  was engaged in  a

trade or business other than as an employee (Internal Revenue Code $ 62lLl)  t  (11)

that the expenses in question were trade or bustness deductions of enployees

deduct ible pursuant to Internal Revenue Code S 62(2);  and (111) that the expenses

in quest ion were ordinary and necessary business expenses deduct lble under

In te rna l  Revenue Code $  I62(a) .

D. That the pet l t ions of Fred Dreysprlng are denied and the not ices of

de f lc iency  da ted  Apr l l  14 ,  1962 and Apr l l  3 ,  1983 are  sus ta ined in  fu l l '

together with such addit ional interest as may be lawful ly due and owing.

DATED: Albany, New York STATE TAX COIOIISSION

PRESIDENT

COI{I{ISSIONER

APR 0 6 1987




