
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon
of

Bertrand Dorfman

for Redetermi-nat ion of a Def ic iency or Revisi .on
of a Determlnatlon or Refund of Personal Income
Tax under Art lc le (s) 22 of the Tax Lav for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and 6ays that
he/she is an enployee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 28th day of August,  L987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Bertrand Dorfman the pet i t ioner in
the rr t i th in proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Bertrand Dorfman
444 East 82nd Srreet
New York, NY 10028

and by deposit ing same enclosed Ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

th is
1 9 8 7 .

before me
o f  Augus t ,

aths
t ion  I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the I ' latter of the Petit ion
o f

Carl Dorfman

for Redetermination of a Deficiency or Revislon
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Year  1981 .

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comml-ssion, that he/she ls over 18 years
of age, and that on the 28th day of August,  1987, he/she served the wlthin
not ice of Decision by cert i f ied mai l  upon Carl  Dorfman the pet i t ioner in the
within proceeding, bI enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol- lows:

Carl Dorfman
2525 Batchelder Street
Brooklyn, NY LI235

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t l one r .

Sworn to before me this
28th day of  August ,  1987.

says that the said addressee is the petlt ioner

set forth on said lf,rapper is the last known address

n ls te r
Lard sect



t

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Carl Dorfman

for Redeterminat ion of a Def ic lency or Revlslon
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for rhe
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 28th day of August,  1987, he served the withln not ice
of Decision by cert l f ied mai l  upon Joseph Lapat in,  the representat ive of the
pet l t ioner in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid rdrapper addressed as fol lows:

Joseph Lapat in
Lapat in,  Lewis, Green and Kaplan, P.C.
989 Avenue of the Americas
New York, NY 10018

and by deposit ing same enclosed in a postpald properJ-y addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sal-d addressee is the rePresentatlve
of the pet i t ioner herein and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
28 th  day  o f  August ,  1987.



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Bertrand Dorfman

for Redeterminatlon of a Deficiency or Revision
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  (s)  22 of  the Tax Law for  the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snalr  being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnisslon, that he/she is over 18 years
of age, and that on the 28th day of August,  1987, he served the within nottce
of Decision by cert i f ied mai. l  upon Joseph Lapat in,  the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Joseph Lapat in
Lapat in,  Lewls, Green and Kaplan, P.C.
989 Avenue of the Americas
New York ,  NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sai .d addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
28 th  day  o f  Augus t ,  1987 .

i s te



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . U I S S I O N

A L B A N Y ,  N E ' d  Y O R K  1 2 2 2 7

August 28, 1987

Carl Dorfman
2525 Batchelder Street
Brooklyn, NY LL235

Dear Mr. Dorfman:

Please take not.ice of the Decision of the State Tax Comqisslon enclosed
herewith.

You have now exhausted your right of revlew at the adui-nlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse decision by the State Tax Conmission may be inst l tuted only under
Article 78 of the Civil Practlce Law and Rules, and must be comraenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t lce .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessuent Review Unlt
Building lf9, State Campus
Albanyr New York 12227
Phone #  (518)  453-430r

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat lve:
Joseph Lapat in
Lapat ln ,  Lewls ,  Green and Kap lan ,  P .C.
989 Avenue of the Americas
New York, NY 10018



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U M I S S I O N

A L B A N Y ,  N E ' i  Y O R K  L 2 2 2 7

August 28, 1987

Bertrand Dorfman
444 East 82nd Street
New York, NY 10028

Dear Mr. Dorfman:

Please take not ice of the Declsion of the State Tax Cornmlssion enclosed
herewith.

You have now exhausted your rlght of review aE the adminlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to revLew an
adverse decision by the State Tax Commission may be lnst l tuted only under
Article 78 of the Civll Practice Law and Rules, and must be commenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with chis decision may be addressed to:

NYS Dept. ?axation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding / i9,  State Campus
Albany, New York 12227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat i .ve

Peti t ioner I  s Representat ive:
Joseph Lapat in
Lapat in,  Lewls, Green and Kaplan, P.C.
989 Avenue of the Amerlcas
New York, NY 10018



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f
:

CARL DORFMAN

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArticLe 22 :
of the Tax Law for the Year I98L.

:  DECISION

In  the Mat ter  of  the Pet i t ion

o f

BERTMND DORFMAN

for Redeterminat i .on of a Def ic iency or for :
Refund of Personal Income Tax under Articfe 22
of the Tax Law for the Year 1981. :

Pet i t ioner Carl  Dorfman, 2525 Batchelder Street,  Brooklyn, New York 1L235,

f i led a pet i t ion for redeterminat ion of a def lc iency or for refund of personal

income tax under Art lc le 22 of the Tax Law for the year 1981 (Fi le Nos. 53676

a n d  5 8 5 9 5 ) .

Pet i t ioner Bertrand Dorfman, 444 East 82nd Street,  New York'  New York

10028, f i led a pet i t lon for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic l-e 22 of the Tax Law for the year 1981 (Fi le

Nos.  45854 and 53677) .

A consolidated hearing was held before Arthur Johnson, Ilearing Officer' at

the off lces of the State Tax Commlssion, Two World Trade Center,  New York, New

York ,  on  Apr i l  30 ,  1987 a t  10 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

August 31, L987. Pet i t ioners aPPeared by Lapat in,  Lewis, Green and Kaplan,
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P.C. (Joseph Lapat in,  Esq. r  of  counsel) .  The Audit  Divis lon appeared by

John P.  Dugan,  Esq.  (Gary  Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioners were persons requlred to col lectr  t ruthful ly

account for and pay over withholdlng tax and wlllfully falled to do so, thus

becoming liable for the penalty imposed under Tax Law S 685 (g) .

I I .  Whether Codata Corporat ion sat isf ied a port lon of the tax l iabi l i ty

asserted to be due and owing from i t .

FINDINGS OF FACT

l .  On Apri l  28, 1983, the Audlt  Divis lon issued ldent ical  not ices of

def ic iency, assert ing penalt ies pursuant to Tax Law S 685(g) agalnst pet i t ioners,

Bertrand Dorfman and Carl  Dorfman, as persons required to col lect,  t ruthful ly

account for and pay over withholding taxes of Codata Corporation ("Codatatt) in

the  amount  o f  $857.52  fo r  the  month  o f  March  1981.

2. On March 26, L984, the Audit  Divis ion issued ident ical  not lces of

def ic iency, assert lng penalt les pursuant to Tax Law S 685(g) against pet i t ioners

as persons required to col lect,  t ruthful ly account for and pay over l t i thholdlng

taxes of Codata in the total  amount of $6 1205.27 calculated as fol lows:

Withholding Tax Period

A p r i l  1 ,  1 9 8 1  -  M a y  3 1 ,  1 9 8 1
A u g u s t  1 ,  1 9 8 1  -  O c t o b e r  3 1 ,  1 9 8 1
December  1 ,  1981 -  December  31 ,  f98 I

TotaI

Amount

$ r ,225 .00
3 ,723 .24
L ,256 .03

$6 ,205 .27

3. Codata was in the business of manufacturing and supplylng fire alarm

and cornmunication systems and energy conservation control systens. In 1976,

Codata entered into a joint venture with a Japanese company to sell sinilar

services and equipment to the Southeast Asian market. Codata ltas to develop



-3 -

the necessary technology and manufacture equlpment, both of which would be

purchased by its partners. The partners were co provide financlng and marketing

services. By L978, Codata had transferred a slgni f lcant amount of technol-oglcal

data to lts partners and had manufactured over a nill ion dollars worth of

equipment. It was owed more than three nlll-lon dollars by lts partners, who

were not executing their part of the agreement. Codata eventually entered into

arbi trat ion proceedings before the Japanese Arbi trat ion Board in the hope of

recoverlng some of i ts losses. The arbi trat ion procedure took three years, and

in the end no monies nere recovered.

4. In March 1978, Codata revealed to i ts employees that l t  could no

longer meet its payroll. Enployees were given the options of seeking employment

elsewhere or remalning with Codata on a voluntary basis. They were told that

Codata would attempt to pay them for their labor at a later time, but it would

not obl igate t tsel f  to do so. Approximately 20 employees cont inued to work for

Codata without wages until April or l"Iay 1978. At that tlue, Codata became

ar^rare that it would receive no pa)rments f rom its partners, and it subsequently

dismissed all but five or six of its remaining employees.

5. Short ly after the layoff  of  employees occurred, Codata was contacted

by the New York State Department of Labor ('rl,abor") and informed that lts

voluntary employment arrangement violated certain provlsions of the State Labor

Law. Although l t  disagreed with Laborrs posit ion, Codata, under threat of

criminal prosecution, began naklng payments of back wages to its ex-employees.

This included paynent of Lrage supplements consisting of vacation Pay. A Labor

representat ive periodical ly reviewed Codatats books and records to deternine

the appropriate level of  payments. Codata made payments direct ly to the

Comnissioner of Labor who dlstributed the funds directly to the ex-employees.
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Labor did not withhold taxes from the payments lt made to the ex-employees.

Pursuant to Labor pol icy at the t ime, al l  of  Codatars avai lable funds were

assessed for the payment of back rdages, and no allowance ltras made for withholdlng

taxes. By the end of 1981, Codata had sat isf ied al l  wage claims against i t .

6.  Al though Codata r^ras operat ing at a loss fron 1978 through 1981, i t

remained in business because petitloners, Carl Dorfnan and Bertrand Dorfman,

were threatened with cr ininal  prosecut ion i f  Codata fai led to meet l ts back

wage obl igat ions. In 1980, cr iminal charges were brought against Codata'

Bertrand Dorfman and Carl Dorfman for violations of section I98 of the Labor

Law. With the agreement of the Court ,  the case was adjourned wlth the under-

standing that l-t would not be prosecuted as long as Codata continued to make

payments to Laborrs sat isfact ion. The case against pet i t ioners and Codata was

dismissed on October 19, 1981, after al l  nonies due under the Labor Law were

pa id .

7. Codata was formed by Bertrand Dorfman, who was a shareholder and

president of Codata. Throughout 1981, Bertrand Dorfman hras a signat,ory on

corporat ion bank accounts, hired and f l red employees, control led corporate

assets and determlned which btlls were to be pald and whi-ch nere not. Bertrand

Dorfman conceded that he was a person under a duty to col lect '  t ruthful ly

account for and pay over withholdlng taxes to the State. I t  is his posi t ion

that his failure to pay over taxes nas not willful but resulted from the

act ions of the New York State Department of Labor over which he had no control .

8.  Carl  Dorfman\ras an employee of Codata fron 1975 through L982. I le

worked as an accountant and was nel-ther an officer nor shareholder of the

corporation. Although Carl Dorfman lras a signatory on corPorate bank accounts

and signed corporate tax returns, he did so only under the lnstruction and with
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the approval of Bertrand Dorfman. Each week, Carl presented Bertrand wLth a

l ist  of  al l  l iabl l i tLes and Bertrand determlned which bi l ls would be paid and

which would not.  Carl  dld not have the authori ty to control  corporate assets

and he signed corporate checks and tax returns only when Bertrand rras unavallable

and authori .zed Carl  to do so.

9. Codat,a timely submitted withholdtng tax returns for the periods in

questi-on but did not submlt payment with the returns.

10. Pet i t ioners subml-t ted two corporat lon checks and a postal  money order

total l ing $1,200.00. On each one, l t  was lndicated that the payment should be

appl led to the tax periods March 1981 and Aprl l  1981. Instead, the Audit

Division applied these payment,s to outstanding assessments for prior periods.

CONCLUSIONS OF LAW

A. That Tax Law S 685(g) provides as fol lows:

t tAny person required to col lect,  t ruthful ly account for,  and Pay over
the tax imposed by [ArticLe 22] who willful1-y fails to collect such
tax or truthfully account for and pay over such tax or will-fully
attempts ln any manner to evade or defeat the tax or the Payment
thereof,  shal l ,  in addit ion to other penalt ies provided by law, be
l iable to a penalty equal to the total  amount of the tax evaded' or
not col lected, or not accounted for and paid over. t t

B. That Tax Law S 685(n) def ines the word t tpersontt ,  as l t  is used in

sec t ion  085(g) ,  as  fo l lows:

t t [T]he term person includes an lndivldual,  corporat ion or Partnershlp
or an officer or employee of any corporatlon (including a dlssolved
corporat ion). . .who as such off icer [orJ employee ls under-.a duty to
perforn the act in respect of whlch the violat ion occurs.rr

C. That determlning whether a corporate officer or an enployee is a

ttpersontt required to collect and pay over wlthholding taxes requlres a factual

i.nquiry. Relevant factors to be considered are whether he signed the conpanyts

tax return, exerclsed authority over enployees and assets of the corporation or

derj-ved a substant ial  port ion of his lncome from the corporat ion (Matter of
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Mac lean v .  S ta te  Tax  Conmn. ,69  AD2d 951,  a { fd  49  NY2d 920;  Mat te r  o f  F isher  v .

State Tax Commn., 90 AD2d 910; t-latter of Anengual- v. State Tax Conrmn., 95 AD2d

949).  Other pert lnent areas of inqulry lnclude the personts off ic ial  dut les'

the amount of corporatlon stock he owned and his authority to pay corPorate

obl- igat ions (Matter of  Fisher v.  State Tax Connnn.,  90 AD2d 910, supra).  The

term rrwi l l fu l-r 'as used in sect ion 685(g) neans an act,  default  or conduct

voluntarily done with knowledge that, as a result, trust funds belonging to the

government hr i l l  be used for other purposes (Matter of  Levin v.  GalLnan '  42 N\2d

32). An intent to deprive the government of its money need not be shom'

merely something more than accldental nonpayment (Matter of Ragonesl v. New York

Sta te  Tax  Conmn. ,  88  AD2d 707) .

D. That Carl  Dorfman hras not a person required to col lect or Pay over

withholding taxes. His posit ion at Codata was that of  accountant,  and as such

he occasional ly signed checks and tax returns. However,  he acted at al l  t imes

at the direct ion of Bertrand Dorfman. Carl  Dorfnan did not control  corporate

assets, did not have the power to hire or f i re employeesr was not resPonsible

for corporate obl igat ions, and was not under a duty to col lect and pay over

withholding taxes to the Stace.

E. That Bertrand Dorfman hras a person requlred to collect and pay over

withholding taxes and willfully failed to do so. Bertrand Dorfman was aware of

Codatafs withhol-ding tax obl igat ions. He had control  of  corporate assets, and

each week he determined which obllgatlons would be satisfied and which would

not.  There is not suff ic ient evidence to show that Laborts act ions denied him

all ability to make provision for the paynent of withholding taxes due to the

S t a t e .
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F. That Codata manifested to the Audit  Divis ion how the payments indicated

in Finding of Fact "10" should be applied. The Audit Dlvlslon incorrectly

applied these payments to earlier outstanding assessments. Accordingly' the

payments of $1r200.00 should be credited against the not ices of def ic iency at

i s s u e  h e r e i n  ( D a t l o f  v .  U n i t e d  S t a t e s ,  2 5 2  F  S u p p  1 l  [ L 9 6 6 ] ) .

G. That the pet i t ion of Carl  Dorfman is granted, and the not ices of

def ic iency issued on Apri- l  28, 1983 and l" larch 26, 1984 are cancel led.

H. That the petitlon of Bertrand Dorfman is granted to the extent lndicated

in Conclusion of Lard "F". The Audlt Dlvision ls hereby dlrected to nodify the

not ices  o f  de f lc lency  issued Apr i l  28 ,  1983 and March  26 ,  1984;  and tha t '

except as so granted, the pet l t lon is in al l  other resPects denied.

DATED: Albany, New York STATE TAX COMMISSION

AUo 2 s 1987 PRESIDENT


