
STATE OF NEW YORK

STATE TAX COMMISSION

In ghe Matter of
o f

Raymond J.

the Pet l t lon

Dl f fen AFFIDAVIT OF MAILING

for Redeterninatton of a Def lc lency or for
Refund of New York StatE Personal Income Tax
under Arttcle 22 of. the Tax Law aad New York
Ctty Personal Income Tax under Chapter 46,
Tl t le T of the Adnl.nLstrat lve Code of the City
of New York for the Perlods October 1, L977
through December 31, L977 and Aprt l  1,  1978
through December 31, 1978.

State of New York :
s ts .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she ts an eraployee of the StaEe Tax CornmLsgion, that he/she ts over 18 years
of ager and that oo the 9th day of January, L987, he/she served the wtthin
not ice of DecLston by cert l f led nat l  upon Raymond J. Dlf fen the pet i t loner in
the wl"thtn proceeding, by enclostng a true copy thereof ln a securely sealed
postpald l rrapper addressed as fol lows:

Raymond J. Dlffen
311 Sprtngtown Rd.
New Pa l tz ,  NY L256L

and by deposLtLng same enclosed in a postpald properly addressed wrapper tn a
post offLce under the excluslve care and custody of the l ln l ted States Postal
Servlce wtthin the State of New York.

That deponent further says that the
heretn and that the address set forth on
of  che petLt looer .

sald addressee ls the pet i t toner
sald wrapper ts the last known address

sworn to before ne thls
9 th  day  o f  January ,  1987.

pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of the Pet l t lon
of

Rayoond J. Dlf fen

for Redeterml"naEton of a Deftclency or for
Refund of New York State Personal Incone Tax
under Artlcle 22 of. the Tax Law and New York
Clty Personal Inco6s Tax under Chapter 46,
Tl t le T of the AdrninLstrat lve Code of the Ctty
of New York for the Perlods October 1, 1977
through Decenber 31, L977 an'd AprlL l ,  1978
through December  31 ,  L978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janec M. Snay, belng duly sworn, deposes and says that
he/she ts an enployee of the Scate Tax ComntssLon, that he/she Ls over 18 years
of age, and that on the 9th day of January, 1987, he served the wlthln nottce
of Dectsion by cerclfted ual"l upon Albert Kalter, the represenEaElve of the
pet i t loner tn the wtchln proceedtng, bI enclosl"ng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as fol lows:

Albert  Kalter
225 Btoadway
New York, NY 10007

and by deposttlng same enclosed Ln a postpald properly addressed wrapper ln a
post off lce under the excLusl"ve care and custody of the Llnl ted States Postal
Servl"ce wlthtn the State of New York.

That deponent further says that the satd addressee ls the representatlve
of the petltLoner herel-n and that the address set forth on sald wrapper ls the
last known address of the representat lve of the pet i t loner.

Sworn to before ne thts
9th day of January, L987.

to admLnLster
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U l l I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

January 9, 1987

Raymond J. Dtffen
31I Sprlngtown Rd.
New Pa l tz ,  NY I256L

Dear rYr.  Dlf fen:

Please take not lce of the Dectslon of the State Tax Commlsston enclosed
herewlth.

You have now exhausted your rtght of ravlew at the adrnlnlscrattve level.
Pursuant to sectLon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le T of
the AdrnlntstratLve Code of the Clty of New York, a proceedlng ln court to
revLew an adverse decisl"on by the State Tax Commtssl"on may be tnsticuted only
under Arttcle 78 of the Ctvtl Pracgtce Law and Rules, and oust be commenced ln
the Supreme Court of the State of New York, Albany County, withln 4 oonths fron
the date of thls not ice.

Inqulrl.es concernlng the conputatlon of tax due or refund allowed ln accordance
wtth thls decLston may be addressed to:

NYS Dept. TaxatLon and FLnance
Audlt EvaLuauton Bureau
Assessment RevLew Unlt
Bul ldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very t,ruly yours,

STATE TAX CO'{MISSION

Taxing Bureaurs Representat lve

Petl t ioner I  s Representat lve :
Albert Kalter
225 Btoadway
New York, NY 10007



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet l t lon

o f
:

MYMOND J. DIFFEN
: DECISION

for Redeterminat lon of a Def icLency or for
Refund of New York State Personal Incone Tax :
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46, :
Title T of the Adninlstrattve Code of the Clty
of New York for the PerLods October I ,  L977 :
through December 31, L977 ard Aprl" l  1,  1978
through December 31, 1978. :

Pet l t loner,  Raymond J. Dlf fen, 311 Sprtngtown Road, New Pal- tz,  New York

L256I, fl"led a petttion for redeterrnlnatlon of a deflclency or for refund of

New York State personal lncome tax under Article 22 of. the Tax Law and New York

Clty personal lncome tax under Chapter 46, Tltl-e T of the Adnl"nLstrative Code

of the Ctty of New York for the periods October l, t977 through December 31 ' L977

and Apr i l  1 ,  1978 th rough Decenber  31 ,  L978 (F t le  No.  55783) .

A hearing was held before James lloefer, Hearlng Offlcerr at the offlceg of

the State Tax ConmlssLon, Two World Trade Center, New York, New York, on

June 19 ,  1986 a t .  2 :45  P.M. ,  w l . th  a l l  b r le fs  to  be  subnt t ted  by  Ju ly  19 ,  f986.

Petl.tloner appeared by Albert Kalter, Esq. The Audtt Dlvlslon appeared by John

P.  Dugan,  Esq.  ( I rw ln  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

I,Jhether petltioner was a person required to collect, truthfully account

for and pay over the New York State and Clty wlthholdtng taxes of Ray Dlffen

Stage CLothes, Inc. and who wl l l fu l ly fal led to do so, thus beconLng l lable for

a penalty equal to such unpaid wlthholdtng taxes.
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FINDINGS OF FACT

1. On June 25, L984, che Audlt  Dlvis ion issued a Statement of Def lc iency

(t 'statement") to pet l t loner,  Raymond J. Dlf fen, assertLng that he was a person

required to collect, truthfully account for and pay over the New York State and

Clty wlthholdlng taxes of Ray Dlf fen Stage Clothes, Inc. (hereinafter " the

corporat lon") for the perlods October 1, L977 through December 31, L977 an.d

Aprl l  1,  1978 through Decenber 31, 1978. The aforementloned statement further

alleged that petitloner w11Lfu1Ly falled to collect, truthfully account for and

pay over sald wichholdlng taxes and that he was cherefore subject to a penalty

equal ln amount to the unpal"d wlthholdlng taxes of $17,330.72. Accordl"ngly, on

June 25, 1984, the Audlt  Dlvl"slon lssued a Not lce of Def lc lency to pet l t loner

for the years L977 and, 1978 assert ing a def lc lency of $L7,330.72.

2. Durlng the perlods at lssue, petltl"oner was presldent of Ray Dlffen

Stage Clothes, Inc. Pet l t ioner,  together wLth one Harry Good, owned al l  of  the

outstandl"ng stock of said corporat lon.

3. Prlor to August of. L976, petl"tioner was actlve in the day-to-day

management and operatlon of the corporation. The corporatLon was not flnanclally

successful and therefore petLtloner was unable to draw an adequate salary.

Effect lve August of L976, pet l t loner accepted a ful l - t lne posit lon as head of

the costume department and restdent desLgner for the Metropolltan Opera House.

Petitloner's dut,les and responsibllltles with the Metropolitan Opera House were

denandLng and requJ"red that he work approximately 60 hours per week. Petit,toner

received a substanclal salary whlle enployed at the Metropolltan Opera House.

4. On July 16, L976, pet l t loner,  as presldent of the corporat lon, executed

a power of attorney appointlng one James G. Meares to make, sign and dellver

checks dram on the corporatlonrs busl-ness checking account. l '1r. Meares was a
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trusted enployee of the corporat lon and effect ive on or about August I '  L976

became, at an Lncreased salaryr l ts de facto chief execut lve off lcer.

5. From August of L976 to September 13, 1979, pet l t loner r i las not act l"ve

ln the day-to-day affairs or management of the corporatlon. DurLng this three

year perlod petttLoner dtd not (t) stgn checks on behalf of the corporatl"on;

(1i)  determine whlch corporate credl. tors rdere to be paid; ( i11) slgn corporate

tax returns; (1v) hlre or f i re employees; or (v) receive any compensat ion or

remunerat lon fron the corporat ion. Pet l t loner did not v ls l t  the corporat lontg

offlce or ln any manner partlcl.pate ln the corporationts manageuent slnce Mr.

Meares resented any lnvolvement by pet l t loner.  Mr. Dlf fen retalned the t i t le

of presldent of the corporatlon ln order to protect hls capltal investment ln

sald corporat ion.

6. 0n some unknown date in 1979, the corporattoars accountant contacted

petitloner and advl.sed hin that there were problems at the corporatlon and

further suggested to Mr. Dlf fen that he examine t ts books and records. On

Septenber 13, L979, pet l" t loner,  af ter his examinat lon, revoked the power of

attorney glven to Mr. Meares and resumed control of che corporatlonrs day-to-

day operation. Petitloner attempt,ed to stral"ghten out the affairs of the

corporatl-on, however, tt was in poor condltlon flnanclally and in october of

1979 the corporat ion made an asslgnment for the benef l t  of  l ts creditors.

7. The Internal Revenue Servlce issued a proposed 100 percent penalCy

assessment against petltloner for past due Federal withholdlng and social

securl ty taxes of the corporat ion for the perlods endl-ng June 30 ,  L979,

Septenber 30, 1979 and December 31, L979. Pet i t loner f i led a protest with

uhe Internal Revenue Servlce aod, as Ehe result of evldence and argument

submitted by pettttoner, he wag "relleved of ltabll"l"ty" for sal"d pertods.
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CONCLUSIONS OF LAW

A. That the personal income tax Lmposed by Chapter 46' Tltle T of the

AdmLnistratl.ve Code of the City of New York is by lts osrn terms tled into and

contains essent ial ly the same provlslons as Art lc le 22 of the Tax Law. Therefore,

ln addresslng the issues presented herein, unless otherwtse specif ied al l

references to particular sections of Artlcle 22 shaLl be deemed references

(though uncited) to the correspondlng sect lons of Chapter 46, Tl t le T.

B. That, where a person ls requlred Lo collect, truthfully account for and

pay over withholding tax and willfully falls to collect and Pay over such tax'

sectlon 685(g) of the Tax Law lnposes on such person "a penalty equal to the

total amount of tax evaded' not collectedr of, oot accounted for and pald over"t

C. That sect lon 685(n) of the Tax Law def lnes a person, for purposes of

sect lon 685(g) of the Tax Law, to lnclude:

"an indivldualr coEporErtlon, or partnershlp or an offlcer or
employee of any corporat lon.. .or a member or enployee of any Partner-
ship, who as such offlcer, employee or member Ls under a duty to
perform the act ln respect of nhlch the violat ion occurs.r '

D. That the questlon of whether petltloner nas a person under a duty to

collect and pay over wlthholdlng taxes must be deternined on the basls of the

facts presented. Some of the factors to be considered lnclude whether pet l t loner

slgned the corporat l"onrs tax returnsr poseesaed the r lght to hlre and dLscharge

enployees or derived a substantial portl"on of hls lncome fron the corporatl"on.

Other relevant factors lnclude the amount of stock petltloner held, the actual

sphere of hls duties and hls authorlty to pay corporate obllgatlons and/or

exerclse authorlty over the assets of the corporation. (Matter of Anengual

v .  S ta te  Tax  Connn. ,  95  AD2d 949;  McHugh v .  S ta te  Tax  Cornnn. ,70  ADzd,987. )

FLnal ly,  the test of  wl l l fu lness ls whether the act,  default  or conduct was

"voluntarl"ly done wlth knowledge that, as a result,, trust funds of the government
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will- not be pald over; lntent to deprlve the government of lts noney need not

b e s h o w n , m e r e 1 y s o n e t h i n g m o r e t h a n a c c 1 d e n t a 1 n o n p a y n e n t ' ' ( @

New York State Tax Commn., 88 LDZi 707, 708 lc l-cat ion omttted]) .

E. That in the lnstant matter,  pet i t loner was presLdent of the corporat ion'

a substantlal stockhoLder in sald corporatlon and he also had authority to sign

corporat,e checks. Accordingly,  petf t foner was a person under a duty to col lect

and pay over the corporattonfs wtthholding taxes.

F. That pet l t ioner dld not wl l l fu l ly fal l  to col lect,  t ruthful ly account

for and pay over the eorporattonfs wlthholding taxes. Pet l t loner rel lnquished

control of the corporatlon to a trusted employee ln August of L976 and fron

sald date unt i l  Septenber 13, L979 he dld not s l .gn corporate checks or tax

returns, dLd not deternlne whlch credlts were to be paid, did not part ic lpate

l"n the management of the corporatlon and dtd not receive any compensation from

the corporatton. trrlhen petLtloner first learned that the corporatlon had not

renltted the proper wlthholdLng taxes, he immedlately took control of the

corporat ionrs affalrs.  Under these circumstances i t  cannot be found that

pet i t ioner acted wl l l fu l ly.  (Matter of  Reyers v.  State Tax Commn. '  1f6 AD2d

8 8 0 .  )

G. That the pet l t lon of Raymond J. Dif fen Ls granted and the Not ice of

Def lc l"ency dated June 25, L984 ls cancel led ln Lts ent l rety.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 e 1987


