
STA,TE CF NEW YORK

STATE TAX CCUUISSION

In the Matter of the Pet lc ion
o f

John Degensheln

for Redeterrnlnat ion of a Def ic lency or Revlslon
of a Determinat lon or Refund of Personal Income
Tax under Art ic le(s) 22 of.  the Tax Law
for  the  Year  1982.

AFFIDAVIT OF VAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he/she served the wlthln
notLce of declsion by cert i f led rnal- l  upon John Degensheln the pet i t ioner in the
wlthln proceeding, by eneloslng a t , rue eopy thereof 1n a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John Degenshein
250 E.  73rd  St ree t
New York ,  NY 10021

and by deposit ing sane enclosed in a postpaLd properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce withln the Staue of New York.

That deponent further says
hereLn and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  March ,  L987.

that the sald addressee Ls the pet l t loner
forth on sald wrapper ls che last known address

ter oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX CCMMISSION

In the Yatter of  the Pet l t lon
o f

John Degensheln

for Redetermlnat lon of a Def ic lency or Revlslon
of a Det.ermlnat lon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax taw
for  the  Year  1982.

AFFIDAVIT OF ITAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Comnission, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he served the withln not lce of
decision by cert i f led mal1 upon Randy Blausteln, the representat lve of the
pet lEloner ln the wlthln proceedlng, bI encLosing a grue copy thereof in a
secure ly  sea led  pos tpa ld  \ { rapper  addressed as  fo l lows:

Randy Blaustein
S i e g e l ,  M e n o l o w i t z  &  R l c h ,  P . C .
310 Mad lson Ave.
New York ,  NY 10017

and by deposlt lng same enclosed ln a postpald properly addressed wrapper Ln a
post off ice under the exclusLve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sal .d addressee ls the representat ive
of the pet l t loner hereln and that the address set forth on sald wrapper is che
last known address of the representat lve of the pet l t loner.

Sworn to
20th day

be fo re  me
o f  March ,

th ls

Authorlzed to n ls te r  oa ths
pursuant to Tax w  s e c t l o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M J { I S S I O N

A L B A N Y ,  N E T , I  Y C R K  1 2 2 2 7

March 20, 1987

John Degensheln
250 E.  73rd  St ree t
New York, NY f0021

Dear Mr. Degenshein:

Please take not ice of the decislon of the State Tax CoumlssLon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminLstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding Ln court  to revlew an
adverse decislon by the State Tax Commlssion rnay be lnstltuted only under
ArtLcle 78 of the CLvll Practlce Law and Rules, and must be cornnnenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revi.ew Unlt
Bul ldlng i f9,  State Campus
Albany, New York 12227
Phone {f  (sLB) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxlng Bureau's Representatlve

Petlt ioner t s Representatlve:
Randy Blaustein
Slegel,  Menolowltz & Rlch,
310 l , Iadlson Ave.
New York, NY 10017



STATE OF NEW YORK

STATE TN( COWISSION

In the Matter of the Pet i t lon

o f

JOHN DEGENSHEIN

for RedeterminatLon of a Def lc iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1982.

DECISION

Peti t loner,  John Degenshein, 250 East 73rd Street,  New York, New York

10021, f i led a pet i t lon for redetermlnat lon of a def lc iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1982 (Ft le No.

s77s6)  .

A hearing was held before Al len Caplowaith, Hearing Off icer '  at  the

off l -ces of the State Tax Commlssion, Two World Trade Center,  New York, New

York ,  on  October  30 ,  1986 a t  9 :15  A.M.  Pet l t ioner  appeared by  Randy B laus te in ,

Esq. The Audit  Divls lon appeared by John P. Dugan, Esq. (Herbert  Kamrassr

E " q . ,  o f  c o u n s e l ) .

ISSUE

ltrhether pet i t ioner

respec t  to  the  lease o f

is properly ent i t led to an lnvestment credlt  wlth

a master recording.

FINDINGS OF FACT

1. John Degenshein (hereinafter f rpet l t loner 'r)  t lnely f l led a New York

State income tax resident return for L982. As part of sal-d return Petitioner

filed an Investment Credit Schedule whereon he clalmed a total investment

credit  of  $33,038.00, comprised of an indlvldual lnvestment credlt  of

$28,500.00  and h ls  share  o f  a  par tnersh ip  lnves tment  c red i t  o f  $4 '538.00 .  On

hLs return he clalned an investnent credit  of  only $I5,224.00, which
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represenred that port ion of the total  investment credlt  equal to hls New York

State personal income tax l labi l i ty computed thereon.

2. On t" lay 17, 1983, pet l t loner f i led an amended resldent income tax

return fot L982 whereon he clairned an additional investment credit of

$17,814.00 .  Sa id  amount  represents  tha t  por t ion  o f  the  to ta l  inves tment  c red l t

o f  $33,038.00  no t  p rev ious ly  c la imed on h ls  o r lg ina l  1982 re tu rn .

3. On June 22, 1984, the Audlt  Dlvis lon lssued a Statement of Audlt

Changes to petitioner wherein the maJor port.ion of his clalmed investment

credit  was dlsal lowed based on the fol lowing explanat ion:

"The investment credit is generally not allowed for New York
State purposes wlth respect to leased property.  The leaslng of
otherwi.se qual i fLed property el iminates any potent ial  credlt  to the
lessor or lessee. Except lon: A lessee may be al- lowed the credit
where i t  retains benef lc ial  ownershlp only (as in a lease purchase
agreement ) .  There fore ,  the  inves tment  c red i t  c la lmed o f  $28r500.00
l s  d i s a l l o w e d . . . . "

According to sald statement,  the investment credlt  of  $4,538.00, which was

clalned with respect to a catt le breedLng partnership, was al lowed.

4. Based on the aforesaid staLement,  the Audit  Divis ion issued a Not ice

of Def lc lency against pet i t ioner on December 14, L9B4 assert ing personal income

t a x  d u e  o f  $ 1 0 , 6 8 6 . 0 0 r  p l u s  l n t e r e s t  o f  $ 1 , 8 3 0 . 3 6 ,  f o r  a  t o t a l  d u e  o f  $ 1 2 , 5 1 6 . 3 6 .

5. On Decembet 28, I982r pet l t loner entered lnto an agreement of lease

with Ashley Recordlng Corporat ion, a New York corporat ion with off ices at 122

East 42nd Street,  New York, New York 10168. Accordl-ng to said agreement

pet i t ioner leased a master recording from sald corporat lon for a term of s ix

years. The master contained songs by Chuck Berry,  RaI Charles and the Dri f ters.

With respect to payments, sald agreement provided that:

rrThe minimum lease payments for the Master which the Lessee
[pet i t loner]  ls obl lgated to pay the Lessor shal l  be the total  sum of
Th i r ty  Thousand Do l la rs  ($30,000. ) .  F l f teen Thousand ($15r000. )
Dollars constitutes the minimum lease pa)rnent and is payabJ-e upon
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execut ion  o f  the  Lease.  F i f teen Thousand ($15 '000. )  Do l la rs
constitutes the minimun lease paynents for years 2 through 6' and Ls
payab le  on  February  15 ,  1983 and is  ev idenced by  a  p ron issory  no te . . . . r t

Said agreement also provided for addit ional lease payments based on

percentages of gross proceeds or gross revenues received fron the sale of

records  and lo t  casset tes .

6. Said agreement further provided, inter al ia '  that:

a.  "The Lessee shal l  have the r ight to engage in the
manufacture, product ion and dlstr ibut ion of al l  manner of
reproduc t ion  o f  sound record ings  dur ing  the  Lease te rm. . . . f l

b.  t tThe Lessee agrees to promote and commercial ly exploi t  the
Master,  and agrees to use his best ef forts to expend al l  sums
reasonably required for the promotion and distrlbution of the Uaster'
and the records, tapes and cassettes produced therefrom.tt

c,  "The Lessee shal l  have no r lght,  t i t le or interest l .n the
Master (which is,  and shalL at al l  t imes be and remaln, the sole
and exc lus ive  proper ty  o f  the  Lessor ) . r l

d.  t tThere is no opt ion on t .he part  of  Lessee to purchase
t.he lv laster.r l

7.  0n Decernber 28, 1982, the lessor elected to pass the investment tax

cred i t  to  the  lessee.  The bas is  o f  the  master  record ing  was $475,000.00  and

pet i . t ionerrs claimed investment credlt  of  $28r500.00 was computed uslng sald

b a s l s .

8. Pet l t lonerts representat lve clalned that for al l  pract ical  purposes

pet i t ioner became the benef lc ial  ordner of the master recordlng slnce the master

would be valueless at the end of the lease period. He contended that pet l t ioner

ut l l ized the master to manufacture records which were distr ibuted to var lous

retal l  stores such as Seven Eleven Stores and Union 011 Convenience Centers. No

evidence was submitted to support  such content ion.

9. Pet i t ioner 's representat lve al leged that the investment credit  dis-

allowance was based on corporation franchise tax regulatlons which are lnapplicable
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to an indlvidual.  However,  the record gives no indicat lon that sald

disallowance \ras based on anything other than the statutes properly appllcable

for personal income tax purposes.

10. Pet. i t ionerts main occupat ion was that of  a sales execut lve for Accessories

By Pear l  Inc . ,  330 5 th  Avenue,  New York ,  New York  10001.  In  1982 he  der lved

sa la ry  income f ron  sa id  company o f  $218,945.96 .

11. No evidence, other than the aforesaid agreement of 1ease, was submitted

to show that pet i t ioner is properly ent i t led to an investment credit  with

respect to his lease of the master recordlng at lssue.

CONCLUSIONS OF LAW

A. That,  sect lon 606(a)(2) of the Tax Law provides in pert lnent part  that:

"A credi. t ,  shal l  be al lowed under this subsectLon with respect to
tangible personal property and other tangible propertyr including
bul ldlngs and structural  component,s of bui ldings, whLch are: depreclable
pursuant to sectlon one hundred slxty-seven of the internal revenue
code or recovery property with respect to which a deduct lon is
al lowable under sect ion one hundred slxty-elght of  the internal
revenue code, have a useful  l i fe of four years or more, are acqutred
by purchase as def lned in sect ion one hundred seventy-nine (d) of the
internal revenue code, have a si tus ln this state and are pr lncipal ly
used by the taxpayer in the product lon of goods by manufactur ing,
p r o c e s s i n g ,  a s s e m b l i n g .  . . . t t

B. That pet i t i .oner has fai led to sustain hls burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law, to show that hls property ( the

lease) has met the requirements provided in sect ion 606(a)(2) of the Tax Law

for allowance of the investment credit. Accordtngly, no such credit ls allowed

wlth respect t ,o pet l t ionerfs lease of the master recordlng at issue.
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C. That the pet i tLon of John Degensheln is

Defic lency issued December 14, 1984 ls sustatned

interest as may be lawfully owing.

DATED: Albany, New York STATE TAX

MAR 2 0 1997

denied and the

together  wi th

Not ice  o f

such additional

CO},IMISSION

PRESIDENT

COMMISSI


