
STATE OF NEW YORK

STATE TAX CONYISSION

rn the Matter of che pet l t lon

o f
Carl  M. & Josephlne Cropo

for Redeterrninat lon of a Def lc lency or RevLston
of a Deternl"natlon or Refund of Pgrs6nal Incone
& l ln l .ncorporated Business Tax under Art tc le(s)
22  & 23  o f  the  Tax  Law fo r  the  Years  1979-1981.

AFFIDAVIT OF MAITING

State of New York :
9 S .  :

County of ALbany :

Davlcl Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she Ls an enployee of the State Tax Commisslonr that he/she ls over 18 years
of age, and that on the 9th day of January, 1987, he/she served the wlthtn
notLce of Declsl .on by cert l f ied matl  upon Carl  M. & Josephlne Cropo the
pet l t toners tn the wtthtn proceedl.ng, by enclostng a true copy thereof ln a
securely sealed postpatd wrapper addressed as fol lons:

Carl  M. & Josephtne Cropo
4l Banbi Lane
Rochester,  NY 14624

and by deposlting same enclosed l.n a
post off lce under the exclustve care
ServLce wlthln the State of New York.

That deponent further says that
hereln and that the address set forth
of the petLtLoner.

Sworn to before 0e thls
9th day of January, L987.

postpald properly addressed wrapper ln a
and custody of the lJnl ted States Postal

satd addressee ls the pet l t loner
said wrapper Ls the last known address

the
on

Authorlzed to
pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COIITUISSION

In the Matter of the Pet l t ton
o f

Carl  M. & Josephlne Cropo

for RedeternLnatl"on of a Deflclency or Revlston
of a Determl.natl.on or Refund of Personal Inconne
& I lnlncorporated BusLness Tax under Art lc le(s)
22  & 23  o f  the  Tax  Law fo r  the  Years  1979-1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, betng duly sworo, deposes and says that
he/she ts an ernployee of the State Tax Comnlssl"on, that he/she ts over 18 years
of age, and thac on the 9th day of January, 1987, he served the lrlthln notlce
of Declslon by cert i f led rnal"L upoa Robert  F. 0rConnel l ,  the representat lve of
the petltloners ln the wtthln proceedLnB, b)r enclosing a true copy thereof ln a
securely sealed postpatd wrapper addressed as fol lows:

Robert  F. 0 'Connel1
Petral la,  Webb & Bersanl"
811 Flrst  Federal  PLaza
Rochester ,  NY 14614

and by deposttlng
post off tce under
Servlce wlthln the

That deponent
of the pet l t loner
last known address

same enclosed ln a postpatd properly addressed wrapper ln a
the exclusive care and custody of the Untted States Postal

State of New York.

further says that tha satd addressee ls the representatlve
hereln and that the address set forth on said wrapper ts the

of the representat lve of the pet l t loner.

Sworn to before ne thls
9th day of January, L987.

' t  
- . - ( , t r . .  (  l ) l

to adnlnister oaths
Pursuant to Tax Law sect loa L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  1 2 2 2 7

January 9, 1987

CarL M. & Josephlne Cropo
41 Banbi Lane
Rochester,  NY L4624

Dear  Mr .  &  Mrs .  Cropo:

Please take not ice of the Declslon of the State Tax Conmlsston enclosed
herewith.

You have now exhausted your right of revlew ac the adoinlstrattve level.
Pursuant to sect loo(s) 690 & 722 of the Tax Law, a proceeding ln court  to
revlew an adverse declsion by the State Tax Conrnisslon may be Lnstltuted only
under Artlcle 78 of the Civll Practlce Law and Rulesr and must be connenced la
the Supreme Court of the State of New York, Albany County, wlthln 4 months fron
the date of thts not lce.

Inqulrles concernlng the conputatlon of tax due or refund allowed tn accordance
wlth thls declsLon rnay be addressed to:

NYS Dept.  Taxatton and Flnance
Audlt Evaluatton Bureau
Assessment Revlew tlntt
But ldlng /19, State Campus
Albany, New York L2227
Phone # (s18) 457-2086

Very truly yours,

STATE TAX CO,{MISSION

Taxlng Bureaurs Representat ive

Petl tLoner I  s Representattve :
Robert  F. OfConnel l
Petralia, I,Iebb & Bersani
811 Flrst  Federal  PLaza
Rochester ,  NY 14614



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet l t lon

o f

CARL M. CROPO AND JOSEPHINE CROPO

for Redetermlnat ion of a Def ic lency or for
Refund of Personal Income and Unlncorporated
Buslness Taxes under Artlcl-es 22 and 23 of the
Tax Law fo r  the  Years  L979,  1980 and f981.

DECISION

Petl t , loners, Carl  M. Cropo and Josephlne Cropo, 4L Bambi Lane, Rochester,

New York L4624, f l led a pet i t ion for redeterrnlnat ion of a def lc lency or for

refund of personal lncome and unLncorporated buslness taxes under Artlcles 22

and 23  o f  the  Tax  Law fo r  the  years  L979,1980 and 1981 (F l1e  No.  56722) .

A hearing was held before Tlmothy J.  Alston, l lear lng Off icerr at  the

off lces of the State Tax Commissl .on, 259 Monroe Avenue, Rochester,  New York'  on

June 4 ,  1986 a t  1 :15  P.M. ,  wLth  a l l  b r le fs  to  be  subn l t ted  by  June 23 '  1986.

Pet l t ioners appeared by Petral la,  Webb & Bersanl,  P.C. (Robert  F. OrConnel l ,

Esq.r of  counsel) .  The Audit  Dl.v ls lon appeared by John P. Dugan, Esq. (Jaues

Del la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audlt  Dlvls l-on properly determined pet i t loners'  l labl l l ty

for personaL income tax and unlncorporaced buslness tax upon a sales tax audlt

of  a service stat ion owned and operated by Carl  M. Cropo.

I I .  Whether the Audit  Dlvis l"on lssued the Not lce of DefLclency herein to

pet l t loners withln the appl lcable perlod of l ln i tat ions.

I I I .  Whether reasonable cause exists for abatement of penalty asserted

herein by the Audlt  Divls ion.
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FINDINGS OF FACT

1. On August 23, L984, fol lowlng an audlt ,  the Audlt  DlvlsLon lssued to

pet i t loners, Carl  M. and Josephine Cropor a NotLce of Def ic iency assert ing

addltional New York State personal income tax and unlncorporated buslness tax

under ArtLcles 22 arrd 23 of the Tax Law, respect ively,  ln the amount of $21669.06,

plus penalty and interest. The asserted deflcleocy rilas prenlsed upon an

understatement of lncome whlch was purportedly revealed during an audit by the

Sales Tax UnLt of the Audit Dl"vlslon (herelnafter rrsales tax auditrr) of a

servl.ce station owned and operated by petltloner Carl M. Cropo. The penalty

asserted ln the Notice of Deflclency was for negligence pursuant to sectlon

685(b) of the Tax Law. The computatl-on of the tax aseerted due l"s sunmarized

below.

(a) Personal Income Tax

Additlonal Income Per Sales
Tax Audlt

Ifgg Operatlng Loss
luledlcal Adjustnent
Standard Deductlon
Net Adjustment,s
Taxable Income Previously

Reported
Corrected Taxable Income

Corrected Tax Due

(b) Unlncorporated Business Tax

Net BusLness Loss Reported
Addltional BusLness Income Per

Sales Tax Audlt
Speclfic Exenptlon
Allowance for Servl"ces
Net Adjustment

Corrected Taxable Income
Corrected Unincorporated Buslness

Tax Due

L979

$28  , 87  2 .86

(500 .00 )
28  , 37  2 .86

(8 ,791  . 00 )
$19 ,58 I . 86

$  1 , 3 1 4 . 8 2

($  s ,27s.oo,
28,872.86

(5 ,000 .00 )
(4 ,7L9 .57 )

$  13 ,878  . 29

$  13  , 878  . 29
$  624 . s2

r  980

$21 ,894 .51

254.00

22 , t 48  . 5L

(20 ,226 .00 )
$  1 ,922 .51

L 2 . 6 8

I  9 8 1

$30 ,97  4  .64

20 ,981 .00
614 .78

52 ,570  .42

(39 ,270 .00 )
$  13 ,300  . 42

7  17  . 04
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2. With respect the thelr  New York adjusted gross lncome, pet i t ionersr

r e p o r t e d  l o s s e s  o f  $ S , 4 9 1 . 0 0 ,  $ L 3 , 4 2 8 . 0 0  a n d  $ 3 1 ' 4 6 3 . 0 0  f o r  t h e  y e a r s  L 9 7 9 '

1980 and 1981 respec t lve ly .

3. Pet i t ioners f i led joint  New York State personal income tax returns for

the  years  L979,1980 and 19Bl  on  lTay  27 ,  1980,  June 17 ,  1981 and June 17 ,  L982,

respect ively.  Pet i t ioner Carl  M. Cropo dld not f l1e an unincorporated buslness

tax return for the year L979.

4. During the years at i -ssue, pet i t loner Carl  M. Cropol owned and

operated a gasol ine service stat ion located at 895 East Main Street,  Rochester '

New York. In 1979, pet i t ioner rdas aff i l lated wlth Texaco Oi l  Company and

received his supply of gasol i .ne, oi l  and t i res, batter ies and accessories

("TBArt)  f rom Texaco. Sometime during 1980, pet i t ionerts relat lonship with

Texaco was terminated and his gasollne supplier became Pa1-011- Conpany. At the

sanre time, petitloner began uraking most of his purchases of TBA fron Nu-Way

Auto Parts.  During the early part  of  the audlt  per iod, pet i t ioner lost hls

contract wlth the Automobi le Club of America (rrAM'r) ,  by which contract pet l -

tioner had provlded service calls and towing services to AAA members and

through which pet i tLoner had gaLned a substant ial  port ion of hls repair  work.

The loss of the MA contract therefore had a signlficant negative inpact uPon

pet l t ionerrs gross sales of TBA and servlce. Pet i t loner l tas also the vict im of

thefts total lLng approximately $4,000.00 worth of gasol lne and dLesel fuel  f rom

his service stat ion.

I  Josephine Cropo ls a pet i t ioner herein solely because she f l led jolnt

returns wlth her husband. She was ln no way lnvolved in the operatlon of
the service stat ion. Accordlngly,  al l  references to rrpet i t lonert t  refer to
Car l  M.  Cropo.
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5. On audlt for sales tax purposes, the Audit Dlvislon found no purchase

invoLces for pet l t ionerts gasol lne purchases for the year L979. In addit lon,

petltloner had no sales lnvotces for the same year. The Audlt DlvisLon compared

reported sales of gasolLne for the period December 1, 1980 through Novenber 30,

1981 wlth sales of gasolLne as reported by pet l t loner 's suppl ler,  Pa1-011

Company. Thls comparlson revealed a large discrepancy between sales as reported

by pet i t loner and sales to pet l t loner as reported by Pal-011. In view of the

foregol"ng inaccuracles ln pet l t lonerfs books and records, the Audit  DlvLsLon

determtned petltionerrs gasollne sales based upon purchase lnformatton furnlshed

by pet l t ionerts suppl lers,  Texaco and Pal-011. The gal lonage Lnformation

provlded by the suppllers was then nultiplled by selllng prl.ces as set forth ln

pet l t ionerrs dal ly sales books to arr ive at gross sales.

6. t r I l th respect to pet l t lonerts sales of service, oi1 and TBA, no sales

lnvol"ces were avaLlable. Also, petltlonerrs purchases of TBA from Nu-Way Auto

Parts,  as reported by Nu-I{ay for the perlod October 1980 through May 1981,

could not be reconciled wlth petltl"onerts reported sal-es of TBA during the sane

perlod. In llght of the foregolng, the Audlt Dl"vlsion estimated an addltionaL

$6,000.00 ln TBA sales per quarter throughout the sales tax audit  perLod. The

Audlt Dlvlsion based thls estimate upon petitioner's average quarterly reportl"ng

of TBA sales fron Sept,ember 1978 through February L979.

7. At a pre-hearing conference on the sales tax audlt, the Audlt Dl.vlslon

reduced i ts esELmate of addlt ional taxable sales of TBA to $3'000.00 per

quarter in view of pet i t ionerts loss of l ts AAA business. In addit lon, based

upon the theft  of  $4,000.00 worth of gasol ine and dlesel fuel ,  the Audl"t

Divls ion reduced pet i t ionerrs additLonal gross sales of gasol lne by that

amount. Flnallyr two other mLnor adjustnents resulted ln a reductlon of
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$220.00 ln addlt lonal sales tax due. In total ,  as a result  of  the conference,

the Audlt  Divis l"on reduced the addit tonal sales tax asserted due by $2,600.00.

Subsequent to this conference, pet l t toner wlthdrew hLs pet i tLon with respect to

the sales tax assessment and consented to the flxlng of tax at the adjusted

amount.

8. Following the wlthdrawal of the petitlon, the Sales Tax Unit referred

thLs uatter to the Incone Tax Unlc of the Audlt Divlston for audlt. Utlllzing

the gross sales flgures as adjusted at the conference and deductlng petltlonerrs

cost of goods sold, the Audtt Dlvlslon deternined the personal income and

unincorporated business tax asserted due ln Flndlng of Fact "1".

9. Petittoner contended that his books and records were complete and

accurate and that the Audlt Dlvislon had therefore lnproperly utll lzed third

party information on the sales tax audit. Petitioner also contended that the

purchase infornatlon provided to the Audlt Dlvislon by Pal-011 was l"naccurate

because Pal-011 had al legedly shorted hln on i ts del lver les of gasol lne. That

l"s, the amount of gasoltne actually dellvered to petitloner was less than the

amount llsted on the lnvol.ce. Petltloner also conEended that Pal-Oll had

llsted on its books sales of gasollne to petltloner whlch were never made.

Such mtsrepresentatlons Lnvolved the purchase of thousands of gallons of

gasollne. Pal-Oll was also purportedly Lnvestlgated by the Monroe County

Dl .s t r i c t  A t to rneyrs  o f f i ce .

10. Petitioner further contended that certaln governmental restrictlons on

gasollne allocations durlng the audlt perLod would have precl-uded petltloner

from purchaslng gasollne ln amounts as dlsclosed by PaJ--Oll. Moreoverr petl-

tloner contended that his i-oss of Texaco as his supplter of gasoline resulted

ln fewer sales because of the loss of a national brand and credLt card sales.
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11. Pet i t ioner also argued that the appl icable period of l in i tat ions had

explred with respect to 1979 prtor to the lssuance of the Not lce of Def ic leDClr

and that,  therefore, such not ice was unt imely with respect to that year.

L2. Pet i t ioner rel- ied on his accountant to prepare hls tax returns during

the years at lssue. Pet i t ionerfs accountant was not ln good health during this

period. For these reasons, the Audit  Divis lon abated penalt les asserted for

pe t i t ioner ts  sa les  tax  de f icLency .

CONCLUSIONS OF LAW

A. That,  in vlew of Findings of Fact,  r t5t 'and r '6r ' ,  pet i t ionerf  s records

were inadequate and lncomplete for purposes of ver l fy ing hls gross sales.

Under such circumstances, the Audit Division is authorized to determine lncome

by whatever method will reflect the petitlonerrs income (see Dll,ando v. Coqqlq-

Elglg,  34 T.c.M. [ccH] 1046, 10s0).

B. That the audlt methodology enployed by the Audit Divlsion herein was

reasonable under the circumstances and the petitloner has failed to sustaln the

burden of proof inposed by sect ion 689(e) of the Tax Law to show whereln the

audit  results were erroneous. With respect to pet l t lonerts content lon that

governmental rest,rlctions would have precluded his purchase of amounts of

gasol lne as lndicated by Pa1-0i1, Lt  is noted that pet i t ioner lntroduced no

evidence regarding the specif ics of any such restr lct ions. SLni lar ly,  pet i -

t ionerrs content ions regarding an lnvest igat ion of the act iv i t les of Pal-OlJ- by

the Distr lct  Attorneyts off ice were unspecif lc.  Flnal ly,  with respect to

pet i t lonerrs clalm that the purchase informatlon provlded by Pa1-011 was

inaccurate, such al legat ions lacked specif lcLty as to the total  amount of the

purported lnaccuracles.
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C. That,  with respect to pet l t lonerrs content ion regardlng the perlod of

l l "mitat lons for assessment,  sectLon 683 of the Tax Law provldes, in pert lnent

Par t :

"(a) General .  Except as otherwlse provlded Ln this sect l"on'
any t,ax under thl"s artlcle shall be assessed wlthln three years after
the return riras ftled (whether or not such return was flled on or
after the date prescr lbed).

* * *

(d) Onlsslon of lncome, The tax nay be assessed at any
tine withl"n six years after the return rilas flled lf --

(1) an indivldual onlts fron his New York adjusted gross lncome
.. .an amount properly lncludlble thereln whlch ls ln excess of
twenty-fLve per cent of the amount of Ner'r York adjusted gross income
. . .s ta ted  ln  the  re tu rn" .

D. That Lnasmuch as the Notlce of Deflciency herein was lssued nore than

three years after pet i t loner f i led hls 1979 and 1980 personal income tax

returns, the notlce w111 be consldered tineJ.y wlth respect to those two yeara

onl-y i f  sect lon 683(d) l "s properly appltcable.

E. That sect lon 612(a) of the Tax Law def lnes New York adjusted gross

lncome as Federal adjusted gross lncome wlth certaLn nodlflcatlons not relevant

hereln.

F. That sectl.ons 61 and 62 of the InternaL Revenue Code define Federal

adjusted gross lncome as all income from whatever source derl.ved less certain

deductions, none of whlch are relevant hereLn.

G. That Treasury Regulatton S1.61-3(a) further def lnes gross income

derived fron bustness as fol lows:

"(a) In general. In a manufacturing, merchandlsing' or ninlng
business, tgross incomet means the total  sales, less the cost of
goods sold, plus any tncome from Lnvestments and fron fncidental or
outslde operat ions or sourcestt .
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H. That pet i t ionerrs omlsslon of addit lonal business income found on

audit from his New York adjusted gross lncome stated on his personal lncome tax

returns for each of the years 1979 and 1980 was ln excess of twenty-f ive

percent of the New York adjusted gross income stated on each such return.

Spec i f i ca l l y ,  fo r  I979r  pe t i t ioner  repor ted  a  loss  o f  $5 ,491.00  as  h is  New York

adjusted gross income. The Audit  Divis ion found $28,872.86 in addit ional

i -ncome on aud i t .  In  1980,  pe t i t ioner  repor ted  a  loss  o f  $13 '428.00  as  h ls  New

York adjusted gross income. The Audit  Divls lon found $21,894.51 in addit ional

Lncome on audit. In both instances, the omisslon clearly exceeded twenty-five

percent of the reported amount.  Accordingly,  the relevant per iod of Llnl tat lons

for both L979 and.1980 was six years. The Notice of Def ic lency I tas therefore

t ine l -y .  Pet i t ioner rs  conten t ion  tha t  sec t lon  6501(e) (1 ) (A)  o f  the  In te rna l

Revenue Code is properl-y appl lcable in this matter is rejected, for that

sect lon sets forth certain periods of l lur l tat ion determined by omissions of

gross income. Tax Law $ 683(d) refers only to ommission of @

gross income. Internal Revenue Code $ 650f(e)(1)(A) is therefore inappl icable

here in .

I .  That,  ln view of Findlng of Fact " I2",  pet l t ioner has shown reasonable

cause for the abatement of penalty herein.
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J.  That the pet i t lon of Carl  M. Cropo and Josephine Cropo l"s granted to

the extent lndlcated tn Concluslon of Law rrl", and the Audlt DLvlston ls

directed to modlfy the Notlce of Deficiency ln accordance therewith; and except

as so nodif led, the Not ice of Def lc lency, dated August 23, 1984, is ln al l

other respects sustained.

DATED: Albany, New York

JAN 0 91987

STATE TAX COMMISSION


