
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Pet,it,ion
o f

Rocco & Catherine Comrnisse

for Redeterminat ion of a Def ic iency or Revision
of a Determinatton or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 7 9  &  1 9 8 0 .

and by depositlng same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and thaE the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
L2th day of  August ,  1987.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York .

Ehat  the said addressee ls  the pet l t ioner
forth on said r^rrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she i .s an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on che 12th day of August,  L987, he/she served the within
not ice of Decislon by cert i f ied mai l  upon Rocco & Catherine Comml-sso the
petitioner in the wlthin proceedinB, bI enclosing a true copy thereof l-n a
securely sealed postpaid wrapper addressed as fol lows:

Rocco & Catherlne Commisso
229 WLnd.lng Brook Road
New Rochel le,  NY 10804

to administer oaths
pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COiYI4ISSION

In the Matter of the Pett t ion
O I

Rocco & Catherine Commisso

for Redeternlnat i -on of a Def ic iency or Revision
of a Determlnation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  L979 & 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmisslon, that he/she ls over 18 years
of age, and that on the 12th day of August,  1987, he served the wlthln not lce
of Decision by cert i f led mai l  upon Raymond Zutel l ,  the representat lve of the
pet i t loner in the withln proceeding, by eaclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as fol lows:

Raymond Zutell
4348 Katonah Avenue
Bronx, NY L0470

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sal-d addressee is the representat ive
of the pet,itioner herein and that, the address set forth on sald \'rrapper ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me thls
L2th day of August,  1987.

pursuant to  Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 12, 1987

Rocco & Catherine Comrnlsso
229 WLndIng Brook Road
New Rochel le,  NY 10804

Dear  Mr .  &  Mrs .  Commisso:

Please take notice of the Declsion of the Stat.e Tax Cornnission enclosed
herewith.

You have now exhausted your right of revi.ew at the admlnistratlve level.
Pursuant to section(s) 690 ot. the Tax Law, a proceedlng in court to revlelr an
adverse decision by the State Tax Comnlsston may be insti-tuted only under
Article 78 of the Civi.l Practice Law and Rules, and must be counenced ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquirles concerning the comput,ation of tax due or refund allowed in accordance
with thls deci-sion mav be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluati-on Bureau
Assessment Review Unit
Buildlng /i 9, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX COI{MISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner t  s Representat i .ve :
Raymond Zutell
4348 Katonah Avenue
Bronx, NY 10470



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROCCO COMMISSO AND CATHERINE COMMISSO

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law for the Years
L979 and 1980.

DECISION

Petitioners, Rocco Commisso and Cathefine Cornmisso, 229 Htnd.Ing Brook

Road, New Rochel le,  New York 10804, f i led a pet i t lon for redetermlnat ion of a

deflciency or for refund of New York State personal income tax under ArtLeLe 22

of the Tax Law for the years 1979 and 1980 (Fi le No. 58605).

A hearing was held before Arthur Johnson, I{ear ing Off icer,  at  the off ices

of the State Tax Comission, Two World Trade Center, New York, New York, on

October  20 ,  1986 a t  1 :15  P.M. ,  w i th  add i t lona l  documentary  ev idence to  be

subnit ted by Decenber 1, 1986. Pet i t ioners appeared by Raymond ZutelL, Esq.

The Audlt  Di-vis ion appeared by John P. Dugan, Esq. ( Irwin A. Levyr Esq.,  of

counse l ) .

ISSUES

I. Whether the Audit  Divl-s ion issued a Not ice of Def lc iency for the 1979

tax year pr ior to the expirat ion of the statute of l in l tat lons for assessment.

I I .  Whether the Audit  Divis ionts reconstruct lon of pet i t ionerst income for

the years 1979 and 1980, through ut i lLzat ion of cash avai labl l i ty analyses,

properly determined that pet i t loners had addlt lonal unreported income.
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FINDINGS OF FACT

1. Pet i t ioners herein, Rocco Commlsso and Catherine Comnls"olr  t lmely

f i led joint  New York State income tax resident returns for 1979 and 1980. On

said returns, pet i t loner reported total  New York income of $35,658.00 for L979

a n d  $ 5 6 , 1 8 7 . 0 0  f o r  1 9 8 0 .

2. 0n March 15, L984, pet i t ioner executed a consent,  extending the Period

of l in i tat ion for assessment for the year 1980 to any t iue on or before Apri l  15,

1985. The record herein does not contaln a consent extending the period of

l in i tat ion for assessment for the 1979 tax year.

3. On June 14, 1984, the Audit  Dlvis ion issued a Staternent of Personal

Income Tax Audit Changes to petitioner increasing reported taxabl-e income by

$23,674.00  fo r  L979 and by  $13,773.00  fo r  1980.  The a forement ioned increases

to reported taxable income were based on the Audlt  Divis lonrs assert lon that

pet i- t ioner received unreported construct ive dlvidends durlng the years at issue

from a wholly-owned corporation.

4. Based on the aforementioned Statement of Personal Incone Tax Audit

Changes, the Audit  Divis ion, on November 23, 1984, issued a Not ice of Def ic iency

to  pe t i t ioner  fo r  1979 and 1980 asser t ing  add i t lona l  tax  due o f  $5 ,206.00 '  p l -us

a  5Z negL igence pena l ty  o f  $261.00  and ln te res t  o f  $2 ,644.78 ,  fo r  a  to ta l

a l l e g e d l y  d u e  o f  $ 8 , 1 1 I . 7 8 .

5. During the years at issue, pet i t ioner was enployed on a ful l - t ime

basis by Chase Manhattan Bank, N.A. as a second vice president.  Mr. Co'nmisso

was also president and sole stockholder of a discotheque known as Nereid

Restaurant,  Inc. (herelnaf ter t tNereidtt)  located in Bronx, New York. Pet l t ioner

Catherine Comrnisso is involved in thls proceedlng solely as the result of
having f i led jolnt  returns with her spouse. Accordingly,  the use of the
tern pet i t ioner shal l  hereinafter refer solely to Rocco Connnisso.
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was actlve ln the day-to-day management of Nereld and recelved wages from

N e r e i d  o f  $ 9 , 7 5 0 . 0 0  l n  1 9 7 9  a n d  $ 2 0 , 8 0 0 . 0 0  l n  1 9 8 0 .

6. Somettme aft,er August 31, 1980, the Audlt Dtvislon conducted a fleld

audLt of Nereldrs books and records to deterrnine lf any addl.tional sales and

use taxes were due and owlng. The flnal results of the sales tax audit deternlned

that Nereld had underreported Lts sales by $105,932.00 for the perlod June I ,

1976 t tr tough August 31, 1980.

7. After the sales tax audit of Nereld was concluded, the results of sald

audlt were forwarded to the Audlt DivLslonrs lncome tax section and an Lncome

tax fiel-d audit was commenced. The Audlt DlvlsLon reconstructed petltlonerfs

lncome for each year at issue through the use of cash aval.lability analyses.

The followLng chart represents a synopsLs of said analyses:

1979
Cash In

Salary

Cash Out
Deposi.ts to checklng
Deposlts to savings
Meals from salary
EstLmate cash llvtng expenses
Total Cash Out

Excess Cash Out

1  980
Cash In

SaIary
Bonus
Proflt sharlng
lloney orders from Canada
Wlthdrawals from savlngs
Total Cash In

Cash Out
Deposits to checking
Meals from salary
Cash llvtng expenses
Funds to purchase house

Less pald by check
Total Cash out

Excess Cash Out

$20 ,916 .00
24 ,706 .00

300 .00
5  ,200  .00

$  15  , 641  . 00
15  ,000  .00
L2,657 .00
10 ,150 .00
25,206.00

$55,141 .00
1s0 .00

1  2 , 2 8 8  . 0 0
5  1  , 3 8 9  . 0 0

( 2 5 , 9 0 1  . 0 0 )

$24 ,933 .00

5 t  , r 22 .00
$26;T6qT0

$  78  ,654  .00
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8. Although the cash avail-ability anal-ysis for 1979 revealed additional

income of $26,189.00, the Audit  Divis l-on, in i ts compufat ion of addit lonal tax

due,  de termined a  cons t ruc t ive  d iv idend o f  on ly  $23,774.00 .  The $23r774.00

f igure represents addit ional sales attr ibuted to Nereld for the 1979 calendar

year as determined by the sales tax audlt .  The addit ional sales as determlned

by the sales tax audit  was ut i l ized for the assessment of addit lonal lncome tax

since the Audit  DivLsion in i ts cash aval labi l i ty analysis for 1979 had used an

est imated f igure for cash l iv ing expenses.

9. In 1979 pet l t ioner borrowed approximately $13r700.00 fron an uncle

located ln Toronto, Canada. Said funds rdere to be ut l l ized by pet i t ioner as a

down payuent on the purchase of a personal residence. Pet i t ioner recelved the

$13,700.00 fron his uncle in cash on several-  dates In L979 and said total  sum

was deposited by Mr. Conmisso ln ei ther his checking account or one of several

savings accounts.

10 .  Pet i t loner rs  f l - rs t  ch l ld ,  a  daughter ,  was  born  ln  L979.  Sa id  ch i ld

was bapt lzed on December 2, 1979 and a party,  at tended by some 150 of Mr,

Commissofs fr iends and relat lves, fol lowed the bapt isnal-  ceremony. Pet i t ionerts

daughter received gi f ts,  in the forn of both cash and checks, total l lng $9r529.00

and said sum was deposlted by pet i t loner into a savings account.

11. In i ts cash avai labi l t ty analysis f .or L979r the Audit  Divis ion dld not

take into considerat ion the $13,700.00 of cash funds received by pet i t ioner

fron his uncle or the $9,529.00 in gl f ts received fron his daughterts bapt ismal-

par ty .

12. For the 1980 tax year,  pet i t ioner introduced evidence establ- ishlng

that the additional lncome disclosed pursuant to the cash avaLlabllity analysis

should be reduced by the fol lowing:
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the  sum o f  $11605.46  fo r  a  check  rece lved by  per i t ioner
and deposited into his checklng account which represents
the return of the deposit  on his apartment;

the  sum o f  $1 ,672.84  fo r  funds  rece ived by  pe t i t ioner
from Chase Manhattan Bank, N.A. for reimburseuent of
employee business expenses;

(b )

(c) the sum of.  $272.00 which represents a deposit  which
the Audit Divlsion erroneously incl-uded twlce in lts
analysis;

(d) the sum of $455.00 which represents a rental  payment
for the month of June whlch the Audit Divislon erroneously
included in its analysis. Petitioner vacated his
apartment on or about May 31, 1980;

(e )  the  sum o f  $321.23  wh ich  represents  rea l  es ta te  taxes
which the Audit  Divis lon incorrect ly considered twice
in i ts analysis;

( f ) the sum of $4r858.50 which represents loan pa)ruents
rnade by petitioner to North Side Savings Bank. The
Audit  Divis ion, in l ts analysis,  determined loan
payments of $5 1924.00, when in fact the proper amount
shou ld  have been $1r065.50 ;

the sum of $477.00 for car payments made by pet i t ioner
in 1980. The Audit Division determined car payments
of $954.00, when in fact the proper amount should have
b e e n  $ 4 7 7 . 0 0 .

13. Pet i t ioner also assert ,s that for 1980 he is ent i t led to credit  of

$454.00 for reimbursement received from his employer for educat ional expenses

and $600.00 for medical  expense reinbursements. The evldence presented by

pet i t ioner ln support  of  these al legat ions was insuff ic ient to establ ish that

he actual ly recelved the sums of $454.00 and $600.00 fron his ernployer.

L4. Pet i t ioner further asserts that the Audit  Divis ionfs analysis for 1980

overstated the amounts expended for food, clothingr miscel laneous and auto

expense. No credible evidence was adduced to support  said content ions.

(e)
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CONCLUSIONS OF LAW

A. That any tax due under Art ic le 22 must general ly be assessed within

th ree  years  a f te r  the  re tu rn  was f i led  (Tax  Law $  683[a ] ) .  Tax  Law S 683(d) (1 )

provides for a slx year statute of l ln i tat ions on assessment where a taxPayer

omits from New York adjusted gross income an amount properly lncludable therein

which is in excess of 252 of reported income. In the instant matter,  the

Not ice  o f  Def ic iency  da ted  November  23 ,1984 was no t ,  fo r  L979 '  t ine ly  i ssued

within the t ine constrai-nts of Tax Law $ 683(a).  I lowever,  sald not lce was

tinely issued within the six year statute inasmuch as the AudLt Dlvision

determl-ned that pet i t ioner had excluded the sum of $23,674.00 f tom L979 income,

an amount which is well in excess of 257" of reported income.

B. That pet i t ioner has sustained his burden of proof (Tax Law $ 689[e])

to show that he had addit ional funds from l-oans of $13,700.00 and from glf ts of

$9,529.00. Accordingly,  the construct lve dividend for L979 Is to be reduced by

$23,229.00  ($13,700.00  +  $9 ,529.00) .  A f te r  tak ing  in to  cons i -dera t ion  the

$23,229.00 reduction, the remalnlng balanee of the constructive divLdend is

insuff ic ienf to produce a 257" onission of lncome. Accordingly,  the assessment

of tax due for L979 Ls barred by the statute of l in i tat lons on assessment.

C. That wlth respect to the 1980 tax year,  pet i t ioner has sustalned hls

burden of proof to show that addit ional income disclosed pursuant to the cash

avai labl l l ty analysis is t ,o be reduced by $9,662.03 (ggg: Finding of Fact "L2",

supra).  Pet l t ioner has fai led to sustain his burden of proof to show he had

sources of funds from medical expense and educatl-onal expense reimbursement or

that the Audit  DivisLon overstated the amounts expended for food'  c lothing'

miscel laneous and auto expense.
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D. That the petition of Rocco Cornnisso and Catherlne Corrmisso is granted

to the extent indicated in Conclusions of Law I'Btf and ttC", 
.gg25g; that the

Audit  DivisLon is directed to recompute the Not ice of Def ic l-ency dated November 23'

1984 consistent with the conclusions reached herein; and that '  excePt as so

granted, the pet i t ion l -s in al-1 other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

AUG 1 21987
PRESIDENT


