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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M , V I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March l l ,  f987

rVi ldred Colon
2940 Ocean Parkway
Brooklyn, NY 11235

Dear  l {s .  Co lon :

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your r ight of  review at the adnlnlstrat ive level.
Pursuant to sect ion(s) 690 & I3L2 of the Tax Law, a proceedlng in court  to
review an adverse decislon by the State Tax Cornrnission may be instituted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, wlthin 4 months from
the da te  o f  th ls  no t ice .

Inquiries concerning the computatton of tax due or refund allowed ln accordance
with thls declsion may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluation Bureau
Assessment. Revtew Unlt
Bul lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COM,UISSION

Taxing Bureaurs Representat ive

Pet i t ioner  t  s  Representa t ive  :
Jur is G. Cederbaums
2 0  V e s e y  S t . ,  S u i t e  1 2 1 0
New York, NY 10007



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
:

o f
:

MILDRED COLON DECISION
:

for Redeternlnatton of a Deflctency or for
Refund of Personal Income Tax under Artlcle 22 :
of the Tax Law and Chaptet 46, Tttle T of the
New York Clty Adnlnistratl"ve Code for :
the Year 1979.

:

Pet l t loner '  Ml ldred Colon, 2940 Ocean Parkway, Brookly1, New York 11235,

flled a petltlon for redetermlnatlon of a deflcLency or for refund of personal

income tax under Artlcle 22 of the Tax Law and Chapter 46, Tltle T of the New

York Clty AdrnlnLstratLve Code for the year 1979 (Fl le No. 64528).

A hearing was held before Joseph W. Ptnto, Jr. ,  l lear lng Off icer,  at  the

offices of the State Tax ConmissLon, Two World Trade Center, New York, New

Yorkr on October 30, 1986 at 9:15 A.M. Pet l t toner appeared by Jur ls G. Cederbaums,

Esq. The Audtt  DLvision appeared by John P. Dugan, Esq. (Anne W. Murphy, Esg.,

o f  counse l ) .

ISSUES

I. Whether the Audlt DlvlsLon properly naLled the Notlce of DefLclency

dated March 10, 1983 to petl"tLoner pursuant to sectlon 681(A) of the Tax Law.

II .  Whether pett t ioner t lnely protested the March 10, 1983 Notlce of

Deflclency of personaL lncooe tax.

FINDINGS OF TACT

l. 0n Decenber 8, 1982' the Audlt Divlsion nalled a Statenent of Audlt

Changes to peticloner, MlLdred Colon, whlch stated that petltloner had falled
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to fll-e a tax return for the year L979 and that New York State tax llablllty

was belng conput,ed based upon available Federal Lnformatlon.

2. Said Statement of Audtt Changes also asserted penalties pursuant to

T a x  L a w  $ $  6 8 5 ( a ) ( 1 ) ;  ( a ) ( 2 )  a n d  6 8 5 ( c ) ,  f o r  f a l l l n g  t o  f l l e  a  r e t u r n  o n  o r

before the due date, falltng to pay tax when due and for underesElnatlon of

tax; a negltgence penalty was also asserted to conform to Federal audlt adjust-

oents.

3. The Statement of Audlt Changes lncorporated the total lncome from

Federal sourees, $87,135.97, subtracted the standard deduct l"on of $2,400.00 ant l

exemptlons of $700.00, to arr ive at New York taxable l .ncome of $84,035.97. on

thls f lgure, state and ci ty taxes were calculated to be $14,078.95, whlch,

t o g e t h e r  w l t h  s e c t l o n  6 8 5 ( a ) ( 1 ) ;  ( a ) ( 2 ) ;  ( b )  a n d  ( c )  p e n a l t l e s  o f  $ 6 , 7 6 2 . 6 2 ,

and interest of  $4,140.47, ytelded a total  amount due of $24,982.04.

4. The Statement of AudLt Changes was mal-led to petl"tloner at her last

known address, 300 West 55th Street,  Apartment 6C, Manhattan, New York, on

December 8, L982, and was returned to the Department marked "return to sender,

moved, noc forwardable'r.

5.  0n March 10, 1983, the Tax Compllance Bureau lssued a Not lce of

Deflcl.ency agalnst petitloner assertlng addttlonal tax due Ln the sum of

$ 1 4 , 0 7 8 . 9 5 ,  w l t h  p e n a l t y  o f  $ 6 , 9 7 3 . 8 0  a n d  i o t e r e s t  o f  $ 4 , 5 7 8 . 0 5 ,  f o r  a  t o t a l

amount due of $25,630.80. Subsequent ly,  on July 21, 1983, the Tax Conpl lance

Bureau issued tno notlces and demands for payment of Lncome tax due for the

addltlonal tax due to New York State and New York City.

6. The Audlt Dlvlslonrs only evLdence of nallLng sald Notiee of Deftciency

to the petLtl"oner Ls a copy of a malltng log listl"ng the petlctoner by name and

her address at 300 West 55th Street,  Apartnent 6C, Manhattan, New York 10019.
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7. The nal1lng log bears the seal of the Unlted States Postal Servtce tn

Albany, New York, dated March 10, 1983, and l lsts "L979,79" under the column

l-abelled ttRemarks".

8. The Audlt Dl"vLsion dLd not produce the return receLpt, orLgl.nal notlce

and envelope, afftdavlts or testlmony as to the accuracy or authentlclty of the

1og, or af f ldavtts or other evldence as to the course of buslness or off lce

pract l .ces with regard to mai l ings or cert i f lcatton of nalLlng. In addit lon,

other than the Postal Servl.ce seal, no signature or lnltlals appear on che face

of the cal"ltag log.

9. Petltioner was arrested l"n Septenber L979 and sentenced on October 21,

1981 for four counts of cr lninal  possesslon of a control led substance. Pet i t loner

was lncarcerated ln varlous lnstltuttons of the State of New York for a coottnuous

period of three years frorn February of 1981 through Februaty 22, 1984.

10. On July 18, 1985, fol lowing lssuance of tax warrants against pet l t loner '

her representat ive f l1ed a pet i tLon ln the form of a let ter of  protest.

11. The tax L1ab111ty asserted ln the Statenent of Audlt Changes and

Notlce of Deficlency rdas based upon varLous ltems, Lncludlng cash, jewelry and

narcot lcs seized ln pet l t lonerts apartment at the tLue of her arrest '  rent

expense and lLvlng expenses.

12. Petltloner contends that the Notlce of Deflcleacy rilas never nalled to

her by the Audlt DlvlsLon, that she never recel"ved same and thatr therefore'

proper servl"ce on her was not effeeted.

CONCLUSIONS OF LAI,T

A. That Tax Law $ 681(a) aod Adnlnlstratl"ve Code of City of New York $

T46-181.0(a)  s ta te ,  in  per tLnent  par t :
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' rA not lce of def lc lency shal1 be nal led by cert l f led or
regLstered nail to the taxpayer at hls last known address in
or  ou t  o f  th is  s ta te . t l

B. That the presunptlon of deLlvery does not arise untll adequate proof

of rnal l lng has been adduced. Caprlno v.  Nat ionwl.de Ins. Co. 34 LD2d 522.

Further,  there ls a presumptLon ln law that a let ter properly addressed,

stanped and nailed ls duly dellvered to the addressee. Gar4qq q Son v. Batterson.

1 9 8  N . Y .  L 7 5 .

C. That the evLdence of naillng the Notice of Deflciency submltted

hereln, to wit, the naLll"ng 1og, was tnadequate. Afftdavlts, testtmony as to

the accuracy or the authentlclty of the malLlng 1og, and affldavlts or testlnooy

as to the respondentts course of business or off lce pract lces whlch would tend

to prove that nalllng was effected are essential eleuents of proof needed to

qualtfy a naillng log as proof of nalling. (Maclean v. Procaccino, 53 AD2d

96sr .

D. That whatever weight nay be ascribed to the nalllng log hereLn ts

overcone by the fatlure of the Audtt DLvlslon to produce either the return

recelpt or the letter, as returnetl by the Post Offlce, or any further proof

Ehat the notLce was malled as requlred by Tax Law $ 681(a) (Mactean v Procacclno,

supra ,  p .  966;  c f .  T .J .  Gu1f ,  Inc .  v .  New York  S ta te  Tax  Cornnn. ,  _AD2d

[3d Dept 1986] wheretn a bulk sale not lc€r eerved upon pett t loner by ordlnary

mall, was found properly ual"led after the Audlt DivLsion submLt,ted detatled

gest lnony of of f lce nal l lng practtces and l ts conpl lance therewlth'  gtvlng

rLse to a presumption of receipt.)

E. That, slnce the Audlc Dlvlsl"on fatled to properly rnall the Notlce of

DefLclency Ln accordance wtgh Tax Law $ 681(a),  the let ter of  protest daced

July 18, 1985 ts deeued a t lnely f tLed perls lon.



F. That the pet l tLon

matter Ls to be recurned to

l.nconsl"stent here\rl"th.

DATED: Albany, New York

MAR I 11987

-)-

of Mlldred Colon ls deemed tlnely flled and the

the Tax Appeals Bureau for further proceedings not

STATE TAX COMMISSION

PRESIDENT




