
State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she Ls over  18 years

of  age,  and that  on the l l th  day of  March,  1987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Mi ldred Colon the pet l t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid l4rrapper addressed as fo l lows:

Mi ldred Colon
2940 Ocean Parkway
Brooklyn, NY IL235

STATE OF NEI{ YORK

STATE TAX CO}EIISSION

In  the Mat ter  of  the Pet i t ion
o f

Mi ldred Colon

for  Redeterminat f -on of  a Def ic iency or  for
Refund of Personal Income Tax under Articles
22 of  the Tax Law and Chapter  46,  T i t le  T of
the New York Ci tv  Adnin is t rat ive Code for  the
Y e a r  L 9 7 9 .

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
he re in  and  tha t  t he  add ress  se t
o f  t he  pe t i t i one r .

Sworn to before me th is
l l t h  day  o f  March ,  1987 .

AFFIDAVIT OF MAILING

in a postpald proper ly  addressed wrapper in  a
care and custody of  the Uni ted States Posta l
York.

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
forth on said hrrapper is the last known address

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Mi ldred

the  Pe t i t l on

Colon AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les
22 of the Tax Law and Chapter 46, Ti t le T of
the New York City Admini.strat lve Code for the
Y e a r  1 9 7 9 .

Sta te

County

of New York :
s s .  :

of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the l l th day of March, 1987, he served the wlthin not ice of
Decision by cert i f ied nai l  upon Juris G. Cederbauns, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Juris G. Cederbaums
2 0  V e s e y  S t . ,  S u i t e  1 2 1 0
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the petLt ioner  here in and that  the address set  for th on said wrapper is  the
last .  known address of  the representat lve of  the pet l t loner .

Sworn to before me th is
1 l t h  d a y  o f  M a r c h ,  1 9 8 7 .

to s ter  oa ths
pursuant to Tax Law sec t i on  L74



S T A T E  O F  N E I 4 I  Y O  R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

March 11 ,  I9E7

Mildred Colon
2940 Ocean Parkway
Brook lyn ,  NY LL235

Dear  Ms.  Co lon :

Please take not lce of the Declsion of the State Tax Co 'nisston enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 690 & L3I2 of.  the Tax Law, a proceeding ln court  to
review an adverse decislon by the State Tax Commlssion nay be lnst l tuted only
under Art ic le 7E of the Clvl l  Pract ice Law and Rules, and must be coumenced ln
the Supreme Court of  the State of New York, Albany Countyr wlthin 4 nonths fron
the  da te  o f  th is  no t ice .

Inqulries concerni.ng the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept.  Taxat lon and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul ldlng /19, State Campus
Albany, r \ew York 12227
Phone # (518) 457-2086

Very t , ruly yours,

STATE TAX COM.WSSION

cc: Taxing Bureaurs Representat lve

Peti t ionerf  s Representat ive :
Jur is G. Cederbaums
2 0  V e s e y  S t . ,  S u t t e  1 2 1 0
New York, NY 10007



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Pet l t lon
:

o f
:

I'{ILDRED COLON DECISION
:

for RedetermlnatLon of a Deflciency or for
Refund of Personal Income Tax under AttLcLe 22 :
of the Tax Law and Chapter 46, Tltle T of the
New York Ctty Adnlnlstratlve Code for :
the Year L979.

:

Petltloner, Mildred Colon, 2940 Ocean Parkway, Brooklyn, New York 11235'

flled a petltlon for redetermtnation of a deflcLency or for refund of personal

income tax under Article 22 of the Tax Law and Chapter 46, Tltle T of the New

York Clty Adulnlstratl"ve Code for the year 1979 (Flle No. 64528).

A hearLng was held before Joseph W. Plnto, Jr. ,  Hearing Off lcer,  at  the

offices of the State Tax Cornmlsslon, Two World Trade Center, New York, New

York, on October 30, 1986 at 9:15 A.M. Pet i tLoner appeared by Jur ls G. Cederbaums,

Esq. The Audit  Dlvls lon appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,

o f  counse l ) .

ISSUES

I. Whether the Audit Dlvlslon properly nailed the Notl.ce of Deflclency

dated March 10, 1983 to pet l t loner pursuant to sect lon 681(A) of the Tax Law.

II .  Whether pet i t loner t lmeLy'protested the March 10, 1983 Notlce of

Deficlency of personal Lncome tax.

FINDINGS OF FACT

1. On December 8, L982, the Audlt Dlvlslon malled a Statement of Audtt

Changes to petltLoner, Mlldred Colon, whlch stated that petltloner had falled
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to flle a tax return for the yeat L979 and that New York State tax llablllty

was bel"ng computed based upon available Federal infornaEton.

2. Sald Statement of Audlt Changes also asserted penaltles pursuaot to

Tax  Law S$ 685(a) (1 ) ;  (a ) (2 )  and 685(c) ,  fo r  fa l l lng  to  f l le  a  re tu rn  on  or

before the due date, falllng to pay tax rrhen due and for underestimatl.on of

tax; a negllgence penalty was also asserted to conform to Federal audlt adjust-

ments

3. The Statement of Audlt Changes lncorporated the total lncome from

Federa l  sources ,  $87,135.97 ,  sub t rac ted  the  s tandard  deduct lon  o f  $2 ,400.00  and

exemptions of $700.00, to arr ive at New York taxable locome of $84,035.97. 0n

this f lgure'  state and ci ty taxes were calculated to be $14,078.95, whlch'

t o g e t h e r  w i t h  s e c t l o n  6 8 5 ( a ) ( 1 ) ;  ( a ) ( 2 ) ;  ( b )  a n d  ( c )  p e n a l r i e s  o f  $ 6 , 7 6 2 . 6 2 ,

and ln te res t  o f  $4 ,140.47 ,  yLeLded a  to ta l  amount  due o f  $24,982.04 .

4. The Statement of Audlt Changes was nailed to petltLoner at her last

known address, 300 West 55th Street,  Apartment 6C, Manhattan, New York, on

December 8, 1982, and was returned to the Department marked "return to sender,

movedr oot forwardable".

5. 0n March 10, 1983, the Tax Conpl lance Bureau tssued a Not l-ce of

Deftclency agalnst petitloner assertLng addltlonal tax due ln the sum of

$ 1 4 , 0 7 8 . 9 5 ,  w L t h  p e n a l t y  o f  $ 6 , 9 7 3 . 8 0  a n d  l n t e r e s t  o f  $ 4 , 5 7 8 . 0 5 ,  f o r  a  t o t a l

amount due of $25,630.80. Subsequent ly,  on July 21, 1983, the Tax Conpl iance

Bureau issued two notlces and denands for payment of lncome tax due for the

addl"ttonal tax due Eo New York State and New York Clty.

6. The Audlt Divisionts only evl.dence of rnaillng sald Notlce of Defl.ciency

to the petltioner ls a copy of a mal"llng 1og l-lstlng the petl"tloner by name and

her address at 300 West 55th Street,  Apartnent 6C, Manhattan, New York 10019.
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7. The maLling log bears the seal of the United States Postal Servtce ln

Albany, New York, dated March 10, 1983, and l ists nL979r 79" under the cotumn

labeLled "Remarks".

8. The Audlt DLvlsl"on dld not produce the return receipt, orlginal notlce

and envelope, affLdavlts or testl.mony as to the accuracy or authentlcity of the

1og, or af f ldavl ts or other evLdence as to the course of buslness or off lce

practLces wlth regard to nalllngs or certlficatlon of nailLng. In addLttonr

other ehan the Postal Servlce seal, no slgnature or lnitlals appear on the face

of the nalllng 1og.

9. Petltloner vras arrested in Septenber 1979 and sentenced on October 21,

1981 for four counts of crLmlnal possesslon of a control led substance. Pet lc loner

was lncarcerated ln varl"ous lnstltutLons of the State of New York for a contlnuous

perlod of three years from February of 1981 through Februaty 22, 1984.

10, Oa July 18, 1985, fol lowLng tssuance of tax warrants against pet lEioner '

her representatLve f t led a pet l t l ,on ln the form of a let ter of  protest.

11. The tax llabtllty asserted l"n the Statement of Audlt Changes and

Notlce of Deficiency was based upon various items, {ncludLng cash, jewelry and

narcot lcs selzed ln pet i t loner 's apartment at the t lne of her arrestr  telr t

expense aod livtng expenses.

L2. Petitioner contends that the Notlce of Deftclency was never nalled to

her by the Audit Dlvlslon, that she never recetved saue and that, therefore,

proper service on her l ras not effected.

CONCLUSIONS OF IAI,I

A. That Tax Law $ 6Bf(a) and AdnLnlstratlve Code of City of New York S

T46-1B1.0(a)  s ta te ,  ln  per t , lnen t  par t :
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rrA nottce of deficlency shall be malled by certlfled or
reglstered matl- to the taxpayer at hts last known address tn
or  ou t  o f  th ls  s ta te . "

B. That the presunptl.on of delLvery does not arise untll adequate proof

of mai l lng has been adduced. Caprtno v. Nat lonwl"de Ins. Co. 34 ADzd 522.

Further,  there is a presunpt lon in law that a let ter properly addressed'

stanped and nal led ls duly del lvered to the addressee. Gardau & Son v. Batterson.

1 9 8  N . Y .  L 7 5 .

C. That the evLdence of nalllng the Notlce of Deflclency submltted

hereln, to wlt ,  the nat l lng Log, was tnadequate. Aff ldavl ts,  test imony an to

the accuracy or the authentlctty of the mallLng 1og, and affldavlts or testtnony

as to the respondent 's course of buslness or off ice practtces which would tend

to prove that nalltng was effected are essenttal elenents of proof needed to

qualtfy a noal1lng log as proof of rnallLng. (Maclean v. Procacclno, 53 AD2d

e6s) .

D. That whatever wetght nay be ascrl"bed to the malllng Lo9 hereln ls

overcome by the fallure of the Audit Dlvislon to produce elther the return

recelpt or the letter, as returned by the Post Office, or any further proof

that the nottce was malled as requlred by Tax Law $ 681(a) (Maclean v Procaccioo,

supra ,  p .966;  c f .  T .J .  Gu l f ,  Inc .  v .  New York  S ta te  Tax  Comnn. ,  _AD2d

[3d Dept 1986] wherein a bulk sale not lce, served upon pet l t loner by ordinary

nat1, was found properly nalLed after the Audlt Dlvlslon subnltted detalled

testtnony of offlce natll"ng practLces and its complLance therewtth, gtving

r lse to a presumptLon of recetpt.)

E. That,  sLnce the Audtt  Divls ion fal led co properLy nal l  the Not lce of

Def lc lency ln accordance wLth Tax Law $ 681(a),  the Letter of  protest dared

July 18, 1985 ls deemed a t tmely f i led peri t ton.
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F. That the pett t lon of Ml ldred Colon

matter is to be returned to the Tax Appeals

tnconslstent herewlth.

DATED: Albany, New York STATE

MAR I 119S7

l.s deemed tinely flled and the

Bureau for further proceedings not

TAX COMMISSION

PRESIDENT

CO.\'IMISSI


