
S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O } , l U I S S I O N

A L B A N Y ,  N E W  Y C R K  1 2 2 2 7

February 24, 1987

Richard Coci lova & Sons, Inc.
107 Main  St .  West
Rochester ,  NY L46I4

Gentlemen:

Please take not ice of  the decis ion of  the SEate Tax Commission enclosed
herewi th.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant  to sect ion(s)  1090 of  the Tax Law, a proceeding in  cour t  to  rev ie l t  an
adverse decis ion by the State Tax Commission may be lnst i tu ted only under
Art lc le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t l ce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
wi th th ls  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluat,ion Bureau
Assessment Revlew Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
John R. Parr inel lo
Redmond & Parrinello
315 Execut lve  Of f l ce  B ldg .
Rochester ,  NY 14614
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STATE OF NEW YORK

STATE TAX COM}TISSION

In the t'latter of the Petl.tlon
:

o f

RICHARD COCILOVA AND JCAN COCILOVA
:

for Redeternlnat lon of a Def lc iency or for
Refund of Personal Income Tax under LrtLcLe 22 :
of the Tax Law for the Years L977 thtough 1981.

:

In the l {at ter of  the Pet i t lon :

o f :

RICHARD COCILOVA & SCNS" INC. : DECISION

for Redetenoinat ion of a Def lc iency or for 3
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Fiscal Years :
Ended June 30, L977 through June 30, 1981.

:

In the lht ter of  the Pet l t lon :

o f :

. RICIIARD COCILOVA & SONS, INC. :
and RICIIARD COCILOVA, AS OFFICER

:
for Revlslon of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period June I ,  L976
through May 31, L982. :

Pet l t loners, Rlchard Cocl lova and Joan Coci lova, 216 Eetzner Road, Rochester,

New York 14626, f i led a pet i t lon for redeternlnat lon of a def ic iency or for

refund of personal income tax under Artlcle 22 of the Tax Law for the years

L977 th tough 1981 (F i le  No.  40882) .

Pet i t ioner ,  R lchard  Coc l lova  & Sons,  Inc . ,  107 Maln  SEreet  West ,  Rochester ,

New York 14514' f i led a pet i . t lon for redeternlnat j -on of a def lc iency or for
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refund of eorporat ion franchlse tax under Art ic le 9-A of the Tax Law for the

f isca l  years  ended June 30 ,  L977 th rough June 30 ,  1981 (F i le  No.40963) .

Pet i t ioners, Rlchard Cocl lova & Sons, Inc. and Rlchard Cocl lova, as

off icer,  2L6 Fetzner Road, Rochester,  New York L4626, f l led a pet i t ion for

revision of a determlnat ion or for refund of sales and use taxes under Art ic les

28 and 29 of che Tax Law for the period June 1, 1976 chrough l{ay 31, L982 (Fl le

Nos.  40961,  50514,  50515,  53494 ar td  53724) .

A consolldated hearlng rras conmenced before Arthur S. Bray, Ilearlng

Off lcer '  at  the off lces of the State Tax Cornnisslon, 259 Monroe Avenue, Rochester,

New York, on September 12, 1985 at l :15 p.M.,  cont inued at the same off lces on

S e p t e n b e r  1 3 ,  1 9 8 5  a t  I : 3 0  P . l { . ,  J a n u a r y  1 3 ,  1 9 8 6  a t  1 : 1 5  P . U . ,  J a n u a r y  1 4 ,

1985 a t  9 :15  A.M. ,  January  15 ,  1986 a t  9 :15  A. . { . ,  and conc luded ar  rhe  same

of f i ces  cn  January  L6r  1986 a t  9 :15  A.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by

June 20'  f986. Pet l t ioners appeared by Redroond & Parr inel lo (John R. Parr lnel lo,

Esq.,  of  counsel) .  The Audit  Dlvis ion appeared by John P. Dugan, Esq. (James

Del la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the fallure of the Audlt DLvlsion to serve certain answers

withln the period prescr lbed by 20 NYCRR 601.6 rrarrants f lndlng the Audic

Divislon ln default .

I I .  Whether the statute of l ln i tat lons bars the Audit  DivisLon from

assert ing def ic iencles of personal income tax, corporat ion franchise tax and

sales tax.

III. l lhether the Audit Divlsion properly deternlned the amount of sales and

use tax due from Rlchard Cocilova & Sons, Inc. and Rlchard Cocl1ova, as a

responsi.ble off icer of Richard Coci lova & Sons, Inc.
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IV. Whether the Audi.t Divj.sion properly determined that Rlchard Cocilova &

Sons, Inc. had addit ional caxable income subject to corporat lon franchise tax

as the result  of  a sales Eax audit  of  Richard Cocl lova & Sons, Inc.

V. Wtrether the Audlt  Divls ion properly determlned that peEit loners'

Rlchard and Joan Cocllova, had additlonal income subJect to personal lncome

tax .

VI.  Whether the Audlt  Dlvls lonrs assessment of a fraud penalty agalnst

Richard Coci lova & Sons, Inc. and Rlchard Coci lova pursuant to sectLon 1145(a)(2)

of the Tax Law was proper.

VfI. W?rether the Audlt Dlvlslon properly determined that Richard Cocilova &

Sons, Inc. was l lable for f raud penalty pursuant to Tax Law $ 1085(e).

VIII. l 'fhether the Audit Dlvisionrs assertLon of fraud penaltles against the

indlvldual pet i t loners pursuant to Tax Law $ 685(e) was proper.

IX. W?rether petitioner Joan CociLova was an ttinnocent spouse" pursuant to

Tax  Law $  651(b) (5 ) ( i )  and thus  no t  l iab le  fo r  the  asser ted  de f ic lency  o f

personal incoue tax for the years 1977 through 1981.

FINDINGS OF FACT

1. Richard Cocl lova & Sons, Inc. ( the "corporat ion") f l led New York State

and local sales and use tax returns for the period June 1, 1976 through Februaxy 28'

1981. The return for the period ended May 31, 1981 was f i led on October 2,

1981. No sales and use tax returns nere f l led for the period June 1, 1981

through May 31 ,  1982.

2. 0n Septembet 20, L982, the AudLt Dlvls ion lssued tno not ices of

determination and demands for payment of sales and use taxes due co the corpora-

t ion assessing a def lc iency of sales and use taxes. The f l rst  not ice assessed

tax for the period June 1, 1976 through November 30 , L979 in the amount of
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$ 1 4 3 , 4 0 2 . 0 0 ,  p L u s  p e n a l t y  o f  $ 7 1 , 7 0 1 . 0 0  a n d  l n t e r e s t  o f .  $ 7 4 , 9 0 7 . 9 7 ,  f o r  a  t o t a l

amount  due o f  $290,010.97 .  The second no t ice  assessed tax  fo r  the  perLod

Deeember 1, 1979 through May 31, 1980 ln the amount of $35,229.00, plus penalty

o f  $ 1 7 , 6 L 4 . 5 0  a n d  i n t e r e s r  o f  $ 1 0 , 7 0 4 . 3 6 ,  f o r  a  r o r a l  a m o u n r  d u e  o f  $ 6 3 , 5 4 7 . 8 6 .

0n December 17, L982r the Audlt  Divls lon issued t \ro not ices of determinaclon

and demands for pa]rurent of sales and use taxes due to Richard Cocilova, as

president of the corporat ion, whlch, respect ively,  assessed the same amount of

tax' penalty and interest which were aesessed against the corporation on

September 20, L982. In each instance, the penal.ty assessed \ras pursuant to Tax

L a w  $  1 1 4 5 ( a ) ( 2 )  f o r  f r a u d .

3. The perfected pet i t lon chal lenglng the foregolng assessments was f l led

on January 4, 1984 and the ansner to the perfected pet l t lon was f i led on or

about l " larch 23, 1984.

4. on Deceuber 15, 1983, the Audlt  Dlvis lon issued a Not lce of Determl.na-

tion and Denand for Payment of Sales and Use Taxes Due to the corporatlon for

the  per iod  June I ,  1980 th rough Februaty  28 ,1981 ln  the  amount  o f  $45,001.00 ,

pLus  pena l ty  o f  $22,500.50  and ln te res t  o f  $17,648.67 ,  fo t  a  to ta l  amount  due

of $85'150.17. 0n the same date, a Not lce of Determlnat ion and Demand for

Payment of Sales and Use Taxes Due was issued to Richard Cocilova, as presldent

of the corporat ion, assesslng the same amount of tax, penalEy and lnterest

whlch were assessed against the corporat i .on. The penalt les were asserted

pursuant to Tax Law g t ta5(a) (2) for f raud.

5. The perfected pet i t lon chal lenglng the foregolng notLces was f i led on

January 10'  1985 and the answer thereto f i led on or about March 4, 1985.

6. On March 28, L984, the Audit  Dlvis lon issued two not lces of determlna-

tlon and demands f or payment of sales and use taxes due f or the period .l{arch 1,
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1981 through May 31, L982. The f l rst  not ice was lssued to the corporacion ln

the  amount  o f  $98,239.04 ,  p lus  pena l ty  o f  $49,119.52  and in te res t  o f  $30,570.02 ,

for a total  amount due of $1771928.58. The penalcy was asserted pursuant to

Tax Law S 1f45(a)(2) for f raud. The second not lce was lssued to Rlchard

Cocl lova, as president of the corporat ion, and asserted the same amount of tax,

penalty and interest as had been assessed agalnst the corporat ion.

7. The perfected pet i t ion chal lenging the foregolng assessments nas f l led

on Januar)r 10, 1985 and the answer to the perfected petition was filed on or

about March 4, 1985"

8. The corporat lon f i led New York State corporat ion franchlse tax reports

for the f iscal  years ended June 30, L977 through June 30, 1981.

9. On November L7, Lg82, the Audic Dlvis ion issued f ive not l-ces of

def ic lency to the corporat lon assert ing def lc lencles of corporaElon franchlse

tax as fol lows:

Perlod Ended lax Interest Penalty Total

J u n e  3 0 ,  L 9 7 7  $  3 , 4 3 1 . 4 0  $ 1 , 8 7 7 . 8 3
J u n e  3 0  ,  L 9 7 8  3 , 7 7 2 . 9 0  L , 7 4 4 . 0 6
J u n e  3 0 ,  L 9 7 9  7 , L 6 3 . 6 0  2 , 7 0 2 . 5 4
J u n e  3 0 ,  1 9 8 0  3 3 , 7 4 4 . L 0  9 , 8 6 2 , 0 6
J u n e  3 0 ,  1 9 8 1  2 2 , 2 L 3 . 6 0  4 , 6 2 7 . 4 0

10. The foregolng penalt ies were asserted

$ 1085(e)  fo r  f raud.

$  1 ,715 .70 ,  $  7 ,024 .93
1 ,996 .45 '  7 ,403 .4L
3 ,581 .80  L3 ,447 .94

16 ,872 .05  50  ,478  .2 t
11 ,506 .80  39 ,447  . 8O

Eo be due pursuant to Tax Law

I t  is recognized that the Not ice of Def ic iency for the period ended
June 30, L978 omitted an amount as an addltional charge. Ilowever, it is
clear from a comparlson of the total amount sought with the tax and
interest asserted to be due, that the Audit  Divis ion asserted a penalty
equal to f i f ty percent of the tax.
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11. The perfected pet i t lon chal lenging the foregoing not ices was f i led on

January 4, 1984 and the answer to the perfected pet i t ion was submitted on or

about  March  23 ,  1984.

L2. The Audit  Divis lon received New York State income tax resldent returns

on behalf of Richard and Joan CocLlova for the years L977 thtough 1981. The

report ing status selected was marr ied f i l lng joint  returns.

13. 0n November l l ,  L982r the Audit  DlvlsLon issued two not ices of def ic lency

to pet l t ioners'  Rlchard and Joan Coci lova. The f i rst  Not iee of Def lc ieney

asserted a def lc iency of personal income tax for the years L977 and 1978 ln the

anount  o f  $10,225.04 ,  p lus  pena l ty  o f  95 ,LL2.53  and ln reresr  o f  $4 ,L64.57 ,  fo r

a  to ta l  amount  due o f  $19 '502.14 .  The second Not ice  o f  Def ic iency  asser ted  a

deficlency of personal incoue lax for the years 1979 through 1981 ln the amount

o f  $ 9 1 , 8 2 0 . 8 1 ,  p l u s  p e n a l t y  o f  $ 4 5 , 9 1 0 . 4 1  a n d  i n t e r e s t  o f  $ 1 4 , 5 5 6 , 5 1 ,  f o r - a

total  amount due of $152,287.73. In each lnstance, the penalty l ras asserted

pursuant to Tax Law $ 685(e) for f raud.

14. The perfected pet i t lon protest ing the foregoing not ices was f l led on

January 4, 1984 and the answer to the perfected petitlon was subultted on or

about l tarch 23, 1984.

15. During the perlods ln issue, the corporaElon operated an automobl le

service stat ion at 105-107 West Main Street in Rochester,  New York. I t  was

located at Ehe corner of .l,Ialn Street and Plyuouth Avenue ln downtown Rochester.

Thls corner was a major lntersection Ln downtown Rochester. The service

stati.on had nine gasoline puups and four servlce bays. One servlce bay was

used as a car wash.

16. l {r .  Rlchard CocLlova, Sr.  r f las the president and sole off icer of the

corPorat ion.
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L7. The prenlses of the servlce stat ion rrere obtained through a lease

executed by l {r .  Coci lova and Northeast Stat ions & Service, Inc. ("NSI").  The

gasol ine sold by the corporat ion was obEaLned frorn NSI.  Each morning, NSI

would contact lts dealers to get a measurenent of the amount of gasoline ln the

tanks. Depending on the space available in the tanks, a deli.very would be

made.

18. Under the contractual arrangenent entered lnto by Mr. Cocilova and

NSI'  gasol ine was considered sold to Mr. CocLlova when l t  passed through the

mecers on the pumps. At least once a year, the County of Monroe would check

the accuracy of the meters.

19. Approxinately two or three t imes a week, Mr. Coci lova, as an NSI

dealer, would complete a setclement report which would add the current oeter

readlngs and subtract the prevlous meter readlngs in order to determlne the

number of gallons sold. This would then be nultiplled by the prevailing

wholesale prlce of gasoline to ascertain the amount that would be remLtted to

NSI. A gasollne dealer was expected to remlt paJment for gasollne in conJunc-

t lon wlth the submisslon of the sett lement report .

20. Two or three times a week, an lndlvidual fron NSI would appear at the

service stat ion to col lect the sett lement report  and pay:nent for the gasol lne.

I t  was Mr. Coci lovars pract lce to pay for the gasol ine by bank draft  or money

order with the balance of $200.00 or $300.00 ln cash. At one t ime, a representa-

Ei-ve from NSI requested that 1,1r. Cocllova pay by personal check. Ilowever,

Mr. Cocl lova never compl ied with thls request.

2L. NSI ut i l ized two nethods to ver i fy the accuracy of the settLement

rePorts.  First ,  i t  was the pract ice of NSIrs account ing departrnent Eo compare

the meter readings on the sett lement report  with rneEer readings on f l le.



-8-

Secondly, approxlmately once a month, an indlvidual from NSI would go to the

service stat ions, record mecer readings and measure the gasol ine in the tanks

Ln order to ascertain whether there rras a loss of gasol ine.

22. At the outset of  the f le ld audit ,  an audltor went to the off ice of

l {r .  Coci lovats accountant and requested to examine the corporat ionfs books and

records. At thJ.s Juncture, the accountant provided the auditor with a sales

journal, a purchases/disburaements journal and a box of information contalning

purchase invoices pertaLnlng to tires, bat,terles and accessorles and uoney

orders .

23. The accountant nas cooperative in providing these records which were

avai lable.

24. l { r .  Cocl lovats accountant advlsed the auditor that Mr. CocLlova would

tel l  hin what his sales tax l iabl l l ty was for a part icular perLod. Ut l l - iz ing

this lnformation, the accountant would calculate the corporatlonrs taxable and

gross sales. The audltor concluded that there would be no point in exaulnlng

the or lglnal  sales documentat ion slnce they were not ut i l lzed to prepare the

journals.  Further,  s ince Mr. Cocl lova dealt  wlth money orders and cash, there

would not be any way of ascertaLning whether all of the sales invoices were

presenE.

25. The amount of sales for corporate franchlse tax purposes nas arrived

at mathematical ly by l {r .  Cocl lovars accountant based upon changes in the

corporat ion's assets and l labl l lu ies, and Mr. Coci lovats salary and expenses

incurred during the month.

26. In the course of the audlt examinalion, lt was observed that durLng

ehe eighteen sales tax quarters from Yay 1975 through February 1981, there were

fourteen quarters where the corporat i .on reported a taxable rat io of 85.7
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percent and nlne guarters where the corporat i .on reported a taxable rat io of

8 5 . 7 1 4  p e r c e n t .

27. The Audit  Dlvls ion compared the recelpts ref lected on the corporat ionrs

franchise tax returns with the saLes reported on the sales tax returns. For

the f iscal-  year ended June 30, L979, the corporat ion franchLse tax returns

d isc losed to ta l  rece ip ts  o f  $940,440.00 ,  wh i le  the  sa les  tax  re tu rns  fo r  the

same per iod  repor ted  gross  sa les  o f  $321,484.00 ,  resu l t ing  ln  a  d l f fe rence o f

$618,956.00 .  For  the  f i sca l  year  ended June 30 ,  1980,  the  to ta l  rece lp ts

re f lec ted  on  the  corpora t lon 's  f ranch lse  tax  re tu rns  were  $1 ,117,226.00 ,  wh i le

the'gross sales reported on sales tax returns rras i432,443.00, result ing ln a

d i f f e r e n c e  o f  $ 6 8 4 , 7 8 3 . 0 0 .

28. Mr. Coci lova's accountant advlsed the Audlt  Dlvls ion thac during the

f lscal years ended June 30, L979 through June 30, 1981, the corporat ion had

three checkl.ng accounts. These accounts were at Marlne Midland Bank, Llncoln

Flrst Bank and Chenical Bank. During the flscal years ended June 30, L979

through June 30, 1981, the total  amounts deposited in these accounts l rere

$ 4 3 , 7 2 5 . 6 2 ,  $ 2 3 , 9 8 7 . 9 6  a n d  $ 1 1 , 4 6 3 , 8 3 ,  r e s p e c t i v e l y .  N e v e r t h e l e s s ,  t h e  c o r p o r a t e

franchj.se tax returns reported total  receipts during each of these years in

e x c e s s  o f  $ 9 0 0 , 0 0 0 . 0 0 .

29. In order to deternine audlted taxable sales for the period June 1976

through June 1978r the Audit  Divis ion ut i l ized the amounts reported as recelpts

on the State of New York Corporat ion Franchl.se Tax Report  for the respect lve

periods. Each annual amount of receLpts was divlded by twelve to determlne a

uonthly sales f lgure for each year.  The nonthly sales f lgures were then added

together in groups of chree to determine sales per quarter.  Thereafter,  the

sales Per quarter were reduced by the excise cax on gasoline to arrive at
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taxable sales per quarter.  The taxable sales per quarter were then nult ip l led

by seven percent to deternlne audited sales tax due per quarter.  In order to

determlne the amount of cax due, the Audit Di.vlsion subtracted the anount of

sales tax which had previously been paid fron the audlted sales tax due.

30. The Audlt Divislon ascertained the amount of excise tax to subtract on

the basis of the number of gal lons of gasol ine whlch the corporat ion sold.

Thls information was obtained, in turn, f rom petLt ionerts suppl ier,  NSI.

31. For the perlod July 1978 through November 1978, the Audit  DLvislon

utilized a purchase markup nethodology. Since the Audlt DivLslon dld not have

sel l ing pr ices or records of the amount of sales of leaded and unleaded gasol ine,

the Audit  Divls ion eomputed the corporat ionts markup on gasol ine for the perlod

December 1978 through June L979. In order to conpute the corporat lon's narkup,

the Audit DivLslon obtained fron NSI the number of gallons sold. The selling

prices for the perlod Deeember 1978 through June 1979 were obtalned from

nettspaper artlcles published in the ttTLmes-Unlonf and ttDemocrat and Chronlclett

which are nenspapers clrculated in the Rochester area. 0n the basis of thls

lnformatlon, the Audit Division ascertained that the corporation's markup on

purchases was 1.20f3834. this narkup was then rnult lp l ied by the gasol ine

purchases shown on the corporat ionfs books to determlne gasol ine sal-es for the

period July 1978 through November 1978.

32. The amount of the corporat lonts purchases of t l res, batter ies and

aecegsorLes for the period July 1978 through November L978 were obtained from

the eorporat ionts records. These purchases were marked up 100 percent to

arr ive at sales of t i res, batter ies and accessories. The markup of 100 percent

was based on the audit  experience of the Rochester Dl.str ict  Off ice of the

Department of Taxation and Flnance.
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33. For the period December 197B chrough Novenber 1981, the Audit  DLvlsion

ut iLized infornat ion from NSI as to the number of gal lons of gasol ine the

corporation purchased and selling prlces printed in area nerf,spapers or averages

thereof as to the corporat lonrs sel l lng pr ice of gasol ine. The number of

gallons purehased was multiplled by the selling prlce to deEermine the amount

of gasol ine sales. This aoount of gasol ine sales was reduced by the exclse tax

on gasoline to determine audited gasoline sales. The additional cax deternined

to be due was reduced by che sales tax previously reported.

34. For the months December 1978 through June 1981, che AudiE Dlvls lon

determined the corporat lonts sales of t i res, batter les and accessories by

nult lp l-y ing the purchases ref lected on the corporat loars books by the previously

deternlned narkup of 100 percent.

35. For the balance of the sales tax audit  per lods in Lssue, the sales tax

assessed on gasoline sales nas couputed in the same manner as that used for the

perLod December 1978 through Novearber 1981. For che nonths of July i98l

through May 1982, the Audlt  DLvlslon consldered nonthly sales of t i res, batter ies

and accessories to be one-twelf th of the amount of sales of t i res, batter ies

and accessorles determi.ned on audit  for the f lscal  year ended June 30'  1981.

36. In order to determlne the amount of che corporate franchLse tax due on

audit  for the f iscal  year ended June 30, 1977 and June 30, 1978, the Audlt

Dlvis ion proceeded on the premise thac the sales tax due on the addit lonal

sales const i tuted income to the corporat ion which was subject to corporat ion

franchlse tax. The unremit ted sales tax was then consldered a distrLbut ion of

dlvidends from the corporat ion to Yr.  and Mrs. Coci lova.

37 .  Wi th  respec t  to  the  f i sca l  years  ended June 30 ,  L979,  June 30 ,  1980

and June 30, 1981, the addit ional saLes found on audlt ,  in addlcion to che
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unremit ted sales tax due on the addit ional sales found on audit '  were deemed to

be addlclonal lncome subject to corporat ion franchise tax. The addit lonal

corporate income was then assumed to be paid to Mr. Cocllova as a constructlve

dividend.

38. After one port ion of the audit  had been cornpleted, the matter was

referred to the Speclal  Invest igat ions Bureau for an investLgat lon of the

possibi l l ty of  ln i t iat ing crLninal proceedings. Upon learning of the possibi-

l i ty of  cr lnlnal  proceedings belng cornmenced, pet i t lonerst at torney refused to

provide access to the corporat ionts books and records.

39. In L967, the Audlt  DLvision conducted an audLt of an automobi le

gasol ine stat ion operated by Mr. Cocl lova known as Greece Gulf  Servlce Stat ion.

The audlt  resulted ln f inding a def ic lency of tax.

40. In 1971, the Audlt  Divls i .on conduct,ed a f ie ld audit  of  a gasol ine

st,ation operated by Mr. Cocilova known as the l{ain & Plyrnouth Gulf Service

Stat lon. This stat ion was located at 107 l . lest Main Street,  Rochester,  Nelt

York. In the course of the f ie ld audit ,  Mr. Coci lova was requested to provide

books and records. Apparent ly,  s ince Mr. Cocl lova did not maintain records'  a

conplete set of  records was not provided. Consequent ly,  ln order to determlne

sales, the Audit  DivisLon ut i l ized the gal lons of gasol ine del ivered to Vr.  Coci lova

and sel l lng pr ices obtalned fron audlts of other Gulf  011 Company dealers by

the Rochester Distr lct  0f f ice. The informatlon as to the number of gal lons of

gasoline dellvered Eo l{r. Cocilova was obtalned from Gulf Oil Conpany. Sales

of t i res, batter i .es and accessories nere est lmated co be 20 percent of gross

sales, except for the period when che stat ion was under repair  when the percen-

tage rJas reduced to 10 percent.  The est imates used to determine sales of

t l res, batter ies and accessories were based upon audlts of other servlce
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stat ions in the Rochester area. The audit  resulted in a f inding of addlt icnal

tax due of $40,885.60. At the conclusion of the audit ,  the nethod of conduct ing

the audit was explalned to l{r. Cocllova and his attorney at a concluding

conference. Nelther Mr. Cocl lova nor his attorney offered any cr l t lc ism or

evidence at the concludi.ng conferenee.

4L. Joan Coci lova graduated froro high school.  Thereafter,  she received no

forrnal education.

42, Joan and Richard Cocilova \ilere narrled ln Lg54. At the titre of thelr

marr iage, Joan Coci lova was elghteen years old and resided with her nother and

father.

43. AE or about the tine of her marrlage, Joan Cocilova was employed by

Eastman Kodak Conpany in a posltlon lnvolvlng spllcing ftlns and sending filns

out to schools. Yrs. Cocllova rras ernployed in thls positlon for about one and

one-half  years. She has not been employed sLnce that t ime.

44, Since the ternination of her enployment with Eastman Kodak Companyr

Yrs. Coci lovars t ime has been occupl.ed as a housewlfe and mother of f ive

chi ldren. Durlng the periods ln issue, l {r .  Cocl. lova would glve Mrs. Coci lova

fron $100.00 to $150.00 a week to pay for grocerles and a department,  store

bi1l .  Mr. CociLova would pay al l  of  the other fani ly expenses.

45. After thelr  uarr iage, l {r .  and Vrs. Coci lova moved into an apartment.

Thereafter '  they noved into a home owned by Yrs. Coci lovats grandparents. They

subsequently purehased their o!fir home in Greece, New York. Tn 19661 they

purchased thei.r  current home in the Town of Greece. 0n Septernber 11, L967,

Richard and Joan Cocil-ova t,ransferred their current home to Joan Cocilova.

46. Durlng the years 1977 through 1982, Yrs. Coci lova did not experlence

an increase in her standard of l iv ing, nor did she receive any jewelry.
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However, Mrs. Coci.lova did recetve a mink and leather coat which she belleved

c o s t  a b o u t  $ 8 0 0 . 0 0 .

47. Pet i t ioners took one vacat lon during the years tn issue. This vacat lon,

whlch consisted of a tr lp to Mexico, \ ras paid for by Gulf  Ol l  Cornpany.

48. As of the t ime of the hearing, Mrs. Coci lova owned a 1978 Llncoln

autouobi le whlch was purchased by Mr. Coci lova but registered Ln )Irs.  Cocl lovafs

name. The automoblle rras approxinately three years old when ic was acqulred.

the automoblle was purchased with a loan from a bank whlch was subsequently

sat isf ied. Pr ior to the L978 Lincoln, Mrs. Coci lova drove a 1975 Llncoln which

was two or three years old when acquired and disposed of in 1984.

49. Durlng the years in issue, three sons of Mr. and Mrs. Cocl lova were

marrled. The number of weddlng guests ranged fron 250 to 500 lndividuals.

l {rs.  Coci lova bel ieved that the cost of  the weddlng recept lons were equal ly

dlvided between the two fanllles. I{owever, she never saw her husband nake a

Payoent.

50. Sonetfuce subsequent to 1976, l {r .  Cocl lovafs cousln added a room onto

the house approxlmately 12 feet by 16 feet.  Mrs. Cocl lova bel ieved that

Mr. Cocl lova paid for just the mater lals.

51. Mrs. Coci lova was not a stockholder,  of f icer,  dlrector or enployee of

the corporation. She had no involvement wlth the corporatlon.

52. -{rs.  Coci lova vis i ted the premlses of the corporat ion on infrequent

occaslons when she was Ln che vlcinlty of the corporation. She was only

famil iar wlth the off ice slnce, when she did go to the corporat ion, she would

usually speak to her husband for a few minutes without leaving her automobile.
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53. l { rs.  Coci lova rel led on her husband to accurately prepare the personal.

income tax returns. She nelther saw nor signed the personal income tax returns

during che periods ln issue.

54. The parti.es have stlpulated that the underreporting of personal income

asserted by the Audit  Divis lon is greater than 25 percent of the reported New

York adjusted gross income.

CONCLUSIONS OF LAI,I

A. That 20 NYCRR 60f.6(a)(1) requires the Law Bureau to serve an answer

withln sixty days of the acknowledgement of the receipt of an acceptable

perfected pet i t ion. I t  ls c lear that some of che ansrirers were not served

wi th ln  the  t ine  prescr lbed by  20  NYCRR 601.6(a) (1 ) .  However ,  s ince  there  has

been no showlng of preJudice to pet l t ioners from the fal lure to serve some of

the answere \rLthin the tlne required, the argument that the failure to serve

some of the answers Ln a tlneLy manner lrarrants grantlng relief ln petitionersl

favor must be reJected.

B. That Tax Law $ 1083(c) provides that corporat ion franchlse tax uay be

assessed at aay Eine l f  a false and fraudulent corporat ion franchlse tax return

ls f i led wlth lntent to evade tax. Slnl lar ly,  Tax Law $ 683(c) provides that a

deficiency of personal- lncone tax nay be assessed at, any tlne if a false and

fraudulent personal income tax return is f l led wlth Lntent to evade tax. Since

the foregolng returns were f i led wlth intent to evade tax (Conclusion of Law

"K", infra),  the asserced def ic iencies of corporat lon franchlse tax and personal

income tax rrere not barred by the statute of l in l tat ions.

C.  That  Tax  Law $  f147(b)  p rov ldes ,  in  par r ,  rha t :

' rexcept ln the case of a wi l l fu l ly false or fraudulent return wlth
intent to evade the tax, no assessment of addit ional tax shal l  be
made after the explration of more than three years frou the date of
the f i l ing of a return; provided, however,  that where no return has
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been f l1ed as provided by law the tax may be assessed at any t ine.
For purposes of this subdivis ion, a return f i led before Ehe last day
prescr ibed by law or regulat ion for the f l l ing thereof or before the
j-ast day of any extension of tine for the fll lng thereof shall be
deemed to be f i led on such last day."

D. That the not ices assesslng a def ic iency of sales and use Eax were

tlnely since the returns filed were fraudulent and flled with an lntent to

evade tax  (Conc lus ion  o f  Law ' rJ r r ,  in f ra )  (Tax  Law $  1147( tb l ) .

E. That when records provlded are incomplete or lnsuff ic ient,  i t  is the

duty of the Audit  Di.v ls lon to select a neEhod reasonably ealeuJ.ated to ref lect '

taxes due (Matter of  Surface Llne Operators Fraternal Organizat ion, Inc. v.  Tul ly,

85 ADzd 858).  The corporat lon dld naintain some records whlch were avaLlable

to the Audic Divis ion. These records, however,  were clear ly lnsuff lc lent for

the vertfication of taxable sales as evldenced by the fact that the entries ln

the records were not premlsed upon original source documentation. The inadequacy

of che records ls also evidenced by the substant ial  dlscrepancy between sales

reported on the sales tax returns and gross receipts reported on the corporat ionts

franchise tax returns. Therefore, the Audit  Dlvls ion properly ut l l lzed external

lndlces to determine the amount of sales taxes due.

F. That pet i t ioners have not presented any evldence to establ ish that the

Audlt DLvisionfs analysls resulted, in an incorrect determlnation of sales and

use taxes due. I t  is noted that s ince the requlsl te sales records rrere not

provided, lt r,tas permisslble for the Audit Division to exarnlne the corporationf s

purchases as dlsclosed by the corporat lonts suppl ler (see general ly,  Yatter of

Hi l lp ike Service Stat ion ,  Inc. and Ben Signorel l l ,  as Off icer,  State Tax

Cornmn.,  January 17, 1986).  Furthermore, with respect to the markup appl ied to

t l res, bat. ter ies and accessories, i t  was permlsslble for the Audit  Divis ion to

apply a markup premised upon Audit Divlslon experience wlth sinilar busLnesses
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(Yatter of  Convlssar v.  State Tax Commn., 69 LDzd 929).  Since the audit

procedures were reasonabLe under the clrcumstances and petitloners have not

shown any enor,  there is no basls for adjust ing the amount of sales and use

taxes found due on audlt.

G. That the Audit  Divls ion properly considered the addlt lonal sales as

wel l  as the sales tax proceeds col lected by the corporat ion as addlt ional

Lncome for corporatlon franchise tax purposes (Yatter of Robert and Dorothy V.

Beag1e,  S ta te  Tax  Connn. ,  May 28 ,  1986) .

H. That inasmuch as Mr. Cocllova rras the sole shareholder and officer of

the corporat ion durlng the perLods at issue and control led the corporat ionrs

f inances, the Audit  Dlvis ion properly attr ibuted the addit lonal corporate

income to Mr. Cocl lova as a construct ive divtdend (Matter of  Thonas J. Bretscher

and Dolores M. Bretscher,  State Tax Conmn., November L2, 1985; Matter oLBgDq!!

and Dorothy V. Beagle, supra).  Further,  s ince joint  New York lncorne tax

returns were filed for each of the years ln issue, the Audlc Dlvislon properly

asserted income tax l iabl l i ty agalnst Mrs. Cocl lova based upon Mr. Cocl lova's

recelpt of  a construct lve divldend during that year.

I. lhat a flndlng of fraud "requires clear, definite and unml.stakable

evtdence of every element of fraud, including w111fu1, knowledgeable and

lntent lonal wrongful  acts or omisslons const l tut lng faLse repreeentat lons,

resulting in deliberate nonpayuent or underpayment of taxes due and on'ing."

( l {a t ter  of  Cardinaf  Motors,  Inc.  and Salvatore Cardinale,  as Of fLcer ,  State Tax

Comun.,  July 8, 1983; Matter of  Walter Shutt  and Gertrude Shutt ,  State Tax

Conrnn.,  June 4, 1982).

J.  That che Audit  Divis ion has sustained i ts burden of

to the lnposit ion of the fraud penalty r^r i th respect to sales

proof wlth respect

and use taxes
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against the corporat ion and i ts off icer,  Vr.  Coci lova. In reaching thls

concluston, i t  should be noted that no single fact among those establ ished at

hearlng ls in l tsel f  conclusive evidence of f raud, yet upon revlew of the

total i ty of  facts establ lshed herein, we are of the opinion that pet l tLoners'

consistent patcern of misrepresentat,ions and omisslons evince a knowing'

willful and deliberate attempt by petitloners to evade payment of taxes lawfully

due.

Among the facts which collect,lvely establish a fraudulent intent on

the part  of  the corporat ion and l ts off icer are: that Mr. Cocl lova was an

expetienced businessman; that Mr. Cocilova was aware of hls obligatlons wLth

respect to sales and use taxes from prl .or audlt  experience; that Mr. Cocl lova

advised hLs accountant as to what to report; thaE the amount which was subse-

quently reported was far less than what was found on audlt; and that l4r. Cocilova

dealt  at  least pr inar l ly,  i f  not exclusively,  Ln bank drafts,  money orders and

cash. Taken cogether,  these facts establ lsh, by clear and convincing evldence,

a knowing, wlllful and dellberate intent by the corporatlon and Yr. Cocilova,

as its offlcer, to evade paynenE of sales and use taxes lawfully due and owing

(see Matter of Robert  and Dorothy V. Beagle, supra).

K. That the Audlt Division has sustai.ned its burden of provlng fraud on

the part  of  the corporat ion with respecE to corporat lon franchise tax and

Yr. Coci lova with respect Lo personal income tax. Sinl lar to the rat lonale set

forth in Conclusion of Lan "J" herein, no slngle fact among those adduced at

the hearing ls conclusive evidence of f raud, yet col lect ively,  the facts

establ ished at hearing show, by clear and convinclng evtdence, that the corpor-

ation and Xr. Cocilova with fraudulent intent underreported income durlng each

of the tax years at issue.
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L. That the Audit  Divls lon has fai led to sustain i ts burden of proof of

fraud with respect to Yrs. Coci.lova, given her lack of involvement ln both the

running of the corporation and the preparatlon of the tax returns.

M.  That  Tax  Law $  651(b) (5 ) ( i )  p rov ides  as  fo l lows:

"(5) (1) Under regulat ions prescr ibed by the tax commissLon, l f

(A) a joint return has been uade pursuant co paragraph
(2) (A) or paragraph (3) of thls subsect lon for a taxable year
and on such return there was omitted from New York adjusted
gross lncome an amount properly included therein which is
attributable to one spouse and whlch is ln excess of twenty-flve
per cent of the amount, of New York adJusted gross income stated
in the return,

(B) the other spouse estabi-ishes that in signLng the return
he or she dld not know of, and had no reason to know of' such
omission and

(C) taking into account whether or not the other spouse
signlf icant ly benef l ted dlrect ly or indlrect ly froro the i tems
omltted from New York adJusted gross income and taklng into
aceount all other facts and clrcumstances, lt is lnequiEable to
hold the other spouse llable for the defLcLency in tax for such
taxable year attrlbutable to such omlssion, then the other
spouse shal l  be rel ieved of l labl l l ty for tax ( includlng Lnterestr
penal.ties and other amounts) for such taxable year to the extent
that such liablllty is attributable to such omisslon from New
York adjusted gross income."

N.  That  Mrs .  Coc i lova  ls  en t l t led  to  the  benef i t  o f  Tax  Law $  65 f (b ) (5 ) ( i ) .

At the hearlng, the part les st lpulated that the AudLc DLvlsionrs asserted

deficiency of personal income Lax was at leasE twenty-flve perceat of New York

adjusted gross income. This def lc iency has been sustained and thus the f i rst

requ l renent  o f  Tax  Law $  651(b) (5 ) (1 )  has  been sa t ls f ied .

O. That the remalning requirements of Tax Law $ 651(b)(5)(1) have also

been sat isf ied. There were lnsuff ic ient facts avai lable to Mrs. Coci lova t ,o

provide her with reason to know of the omlt ted lncome. In addLt ion to the

foregolng, there was no sudden r lse in }{rs.  Coci lovafs standard of l iv ing;

Mrs. Coci lova did not receive lavish gi f ts or receive addit lonal money; she did
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not part ic ipate in the farnl ly 's f lnancial  af fairs;  and she was not involved in

her faral lyts or the corporat ion's record keeplng act lv i t ies. Thus, l t  would be

inequltable to hold Mrs. Coci lova l iable for Ehe def ic iency ln tax. Accordlngly,

Yrs. Coci lova ls ent i t led to the benef i t  that is provided for an innocent

spouse by  Tax  Law $  651(b) (5 ) ( i )  (see  l {a t te r  o f  Anne E.  Bonhag v .  Connn._ ,  40

T C U  2 s 0  [ 1 9 8 0 ] ) .

P. That the pet i t ion of Richard Cocl lova and Joan Coci lova is granted to

the  ex ten t  o f  Conc lus lons  o f  Lawt t l " , t tN"  and "Ot t ;  tha t  the  pe t i t lon  o f  R lchard

Cocl lova & Sons, Inc. ls denled; that the pet i t icn of Richard Coci lova & Sons,

Inc. and Rlchard Coci lova, as off icer,  is denied; except as granted above, the

notices of deficiency and the notlces of determinatlon and demands for paynent

of sales and use taxes due are sustained.

DATED: Albany, New York STATE TAJ( COIFIISSION

FEB 3 4 19gt
PRESIDENT
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