
STATE OF NEW YORK

STATE TAX COMMISSION

In the l ' latter of the
o f

Gerald C.  & Mar ion

Pe t i t i on

M. Chase AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrat lve Code of the City
of New York for the Year 1981.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is  an employee of  the State Tax Cornmiss ion,  that  he/she is  over  18 years

of  age,  and that  on the 12th day of  August ,  1987,  he/she served the wi th in
not ice of  decis ion by cer t l fLed mai l  upon Gerald C.  & Mar lon M. Chase the
pet l t ioner  in  the wl th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

Gerald C.  & l lar lon M. Chase
1111  Pa rk  Ave .  i / 7 I I
New York,  New York 10128

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
12 th  day  o f  August ,  1987.

to admin s ter  oa ths
sec t lon  I74

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York .

that  the said addressee l -s  the pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ' d  Y O R K  L 2 2 2 7

August 12, L987

Gerald C. & Marion M. Chase
1111 Park  Ave.  i f  7H
New York, New York 10128

Dear  Mr .  &  Mrs .  Chase:

Please take not ice of the decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to review an
adverse decl-sion by the State Tax Commission may be instituted only under
Arti.cle 78 of the Civil Practice Law and Rules, and must be co--enced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bullding if9, State Campus
Albany, New York 12227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEMLD C. CHASE AND MARION M. CHASE

for  Redeterminat ion of  a Def ic lency or  for
Refund of New York State Personal Income Tax
under Ar t ic le  22 of  the Tax Law and New York
Cl ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t ratLve Code of  the Ci ty
o f  New York  f o r  t he  Yea r  1981 .

DECISION

Pet i t ioners,  Gerald C.  Chase and Mar ion M. Chase,  1111 Park Avenue,  l l7 ] / . ,

New York,  New York 10128,  f i led a pet i t ion for  redeterminat ion of  a def ic iency

or  for  refund of  New York State personal  income tax under Ar t i .c le  22 of  the Tax

Law and New York Ci ty  personal  income tax under Chapter  46,  T i t le  T of  the

Adminis t rat lve Code of  the Ci ty  of  New York for  the year  1981 (Fi le  No.  61383).

A hear ing was held before Al1en Caplowai th,  Hear ing Of f lcer ,  a t  the

of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  May  5 ,  1987  a t  9 :15  A .M.  Pe t i t i one r  Gera ld  C .  Chase  appea red  p ro  se .

The Audi t  Div is ion appeared by John P.  Dugan,  Esq.  (Herber t  Kanrass,  Esq. ,  o f

counsel)  .

ISSUES

I. Whether the Not ice of Def ic iency and the Not ice of Clain were t imely

issued.

I I .  Whether interest is due and owing on the def ic iencies asserted.

FINDINGS OF FACT

1. Pet i t ioners,  Gerald C.  Chase and Mar ion M. Chase,  f i led a jo int  New

York State and Ci ty  of  New York Resident  Income Tax Return for  the year  1981,
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whereon they failed to compute and pay the New York State and City minimurt

income taxes on thei r  New York i tems of  tax preference.  Said return was dated

Apr i l  11 ,  L982 .

2.  On November 8,  L984,  the Audi t  Div is ion issued a Stateuent  of  Audi t

Changes to pet i t loners wherein thei r  capi ta l  gains deduct ion was held subject

to New York State and City ninimum income taxes. The explanation and computations

inc luded thereon are as fo l lows:

r fThe por t ion of  Long Term Capi ta l  Galn not  subject  to  New York

Personal  Income Tax is  an I tem of  Tax Preference and subject  to  New

York Minimum Income Tax. Computation of New York Items of Tax

Preference ls  as fo l lows:

Capi ta l  Gains Deduct ion
207. l{odification
New York I tems of  Tax Preference

New York Minimum Income Tax
rence

Less :  Spec i f i c  Deduc t i on
Balance
Less:  New York State Personal

Income Tax Af ter  Credi ts
Minimum Taxable Income

State Minimum Tax Due G 62
City Minimum Tax Due @ 2LZ
Total Mininum Income Tax Due

$30 ,120 .00

3. Based on the above statement,  a Not ice of Def ic iency was issued

agalnst pet i t ioners on Apri l  5,  1985, assert ing addit ional New York State and

Ci ty  persona l  income tax  (min imun tax)  o f  $1 ,615.23 ,  p lus  in te res t  o f .  $579.77 ,

f o r  a  t o t a l  d u e  o f  $ 2 ' 1 9 5 . 0 0 .

4 .  On May 24 ,  1985,  pe t i t loners  f i led  a  pe t i t ion  w i th  resPect  to  the

aforesaid def ic lency.

5. On May 5, 1986, the Audit  Divis ion issued a Not ice of Clain to pet i-

t ioners whereon a greater def ic i-ency of $500.55 was asserted. The explanat ion

and computat lon of such greater def ic iency rrere included thereon as fol lows:

$24 ,096 .00
5  ,000  .00

$T=q-;o%-10

93 .28w
$  1 ,  1 4 0 .  1 6
$ 47s .07

$ 1 , 6 1 5 . 2 3 f 1
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"The Audi t  Div is ion c la ims a def i -c iency greater  than that  asser ted
agalnst  you in the 1981 Not i .ce of  Def icLency dated Apr l l  5 ,  1985.
The  g rea te r  de f i c i ency  i s  asse r ted  unde r  Sec t i on  689 (d )  (1 )  o f  A r t l c l e
22 of  the New York State Tax Law.

The greater  def ic iency resul ts  f rom the fo l lowLng determinat lon:

(1)  I0% of  excess of  net  long term capi ta l  gains over  net  shor t
term capi ta l  losses must  be added to income, and (2)  A11 income
taxes,  inc luded in Federal  I ten ized Deduct ions,  must  be subtracted to
arr ive at  New York I teur ized Deduct ions.

A computat ion of  the greater  def ic iency is  at tached.

This Not ice of  Cla iur  is  subject  to  in terest  f rom the
return to the date of  payment .

Income Tax Modification
Capital  Gains Modif icat ion:
Taxable Income, Previously Reported
Taxable Income, As Corrected

Capital  Gains Deduct ion
207" Thereof
I tems of Tax Preference
Specif lc Deduct ion
New York State Personal Incoue Tax
Minimum Taxable Income

Sta te

due date of  the

2 ,020 .
5 ,020  .
3 ,332 .

r0 ,372 .

30 ,  120 .
5 ,024 .

24 ,096 .
(  5 ,000 .  )
(  .  476 . )
L8,620 .

Tax on Taxable Income
Mini"mum Income Tax

Tota l
Less Tax Computed Per
Return
Corrected Tax Due
Tax Due Per Def ic iencv
Dated 4-5-85
Addit ional Personal

$  476 .04
L ,LL7  . 20  (62 )
L ,593 .24

93 .28w
I  , 1 4 0  . 1 6

NYC

$  193  . 30
465 .s0  (2L7" )
658 .80

42 .98
T.a2

475 .07

Total

Income Tax
S u b j e c t  t o  N o t i c e  o f  C l a i m  $  3 5 9 . 8 0  $ 1 4 0 . 7 5  $ 5 0 0 . 5 5 "

6. Pet i t ioners do not dispute the adjustments or the computat ions of

addit ional tax due as shown on both the Not ice of DetLciency and the Not lce of

Claim.

7 .  Pet i t ioners t  only  arguments are that  the def ic iencles were issued

without the period of l initation on assessment and that it was lmproper for the
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Audit  Divis ion to assert  interest on a def lc iency asserted years after the

return was f i led. Pet i t ioners also bel ieve that interest should cease to

accrue upon the f i l tng of thelr  pet i t ion.

CONCLUSIONS OF LAW

A. That Tax Law $ 683 provides, in pert inent part ,  that:

t ' (a) General .  --  Except as otherwise provided in this sect ion'
any tax under this art ic le sha1l be assessed within three years after
the return was f i led (whether or not such return rdas f l led on or
a f te r  the  da te  p rescr ibed) . "

B. That the Not ice of Def ic iency dated Apri l  5,  1985 was lssued withln

the three year period of l imitat ion on assessment.  pursuant to sect ion 683(a) of

the Tax Law.

C.  Tha t  Tax  Law $  689 (d )  p rov ides  tha t :

I 'Asser t ion of  def ic iency af ter  f i l ing pet i t ion.  - -  (1)  Pet i tLon

for  redeterminat ion of  def ic iency.  - -  I f  a  taxpayer f i les wl th the
tax commission,  a pet i t ion for  redeterminat ion of  a def ic iency,  the
tax commission shall have power to determine a greater deflciency
than asser ted in  the not lce of  def ic iency and to determine i f  there
should be assessed any addi t ion to tax or  penal ty  prov ided in sect ion
six  hundred e ighty- f ive,  i f  c la in therefor  is  asser ted at  or  before

the hear ing under ru les of  the tax comniss ion.r t

D.  That  s lnce the Not ice of  Cla in was issued on May 5,  1986,  which was

before the hear ing held here in,  the State Tax Comission had the power to

determine a greater  def ic iency.  Accordinglyr  such asser t ion of  a greater

def ic iency is  therefore t ine ly  wi th in the meaning and intent  of  Tax Law $ 689(d)(1)

E. That Tax Law S 684 provldes, in pert inent part ,

tt(a) General. -- If any amount of income tax is not Paid on or

before the last  date prescr ibed in th is  ar t ic le  for  payment ,  in terest

on such amount . . .shal1 be paid for  the per iod f rom such last  date to

the date paid, whether or no! any extension of t ime for payment htas

granted.  f r

There l-s no provision l-n the Tax Law or Administrative Code which allows the abate-

ment  of  such interest  for  any reason.  Pet i t ioners could have stopped the accrual  of

interest on the asserted deficiency, by paying the amount due pending the outcome of

th is  proceeding.
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F .  T h a t  s e c t i o n s  T 4 6 - 1 8 3 . 0 ( a ) ,  1 4 6 - 1 8 9 . 0 ( d ) ( 1 )  a n d  T 4 6 - 1 8 4 . 0 ( a )  o f  t h e

Adninistrative Code of the City of New York are identical in content to Tax Law

S $  6 8 3 ( a ) ,  6 8 9 ( d )  ( 1 )  a n d  6 8 4 ( a ) .

G. That the pet i t ion of Gerald C. Chase and Marlon M. Chase is deni-ed;

that the Not ice of Def ic iency dated Apri l  5,  1985 and the Not ice of Clain dated

May 5, L986 are sustalned, together with such addit lonal lnterest as nay be

lawfully owing.

DATED: Albany, New York

AUG 1 21987

STATE TAX COMMISSION

PRESIDENT

S S I


