
STATE OF NEI,J YORK

STATE TAX COMMISSION

In  t ,he Mat ter  of  the Pet i t ion
O I

Arthur & Sydney Zlff

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r s  1 9 7 8  &  L 9 7 9 .

That deponent further
herein and that the address
o f  t he  pe t i t i one r .

Sworn to before me th is
17 th  day  o f  Ap r i l ,  1987 .

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the lTth day of Apri l ,  L987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Arthur & Sydney Zif f  t l le pet i t ioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Arthur & Sydney Ziff
2 Pearless DrLve
O y s t e r  B a y ,  N Y  1 1 7 1 1

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within t ,he State of New York.

AFFIDAVIT OF MAILING

says that the sal-d addressee is the pet i t ioner
set forth on sald l4trapper ls the last knom address

s te r  oa t
pursuant  to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur & Sydney Zif f

for Redetermlnat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Incoue
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r s  f 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 17th day of Aprl l ,  L987, he served the within not lce of
Decision by cert l f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioners in the withln proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Loui.s F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wraPPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to
17th  day

before me this
o f  A p r i l ,  1 9 8 7 .

Authorized
pursuant to

to  adminis ter  oat
Tax Law section

s
174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y 0 R K  t 2 2 2 7

Apr i l  17 ,  L987

Arthur & Sydney Zif f
2 Pearless Drlve
O y s t e r  B a y ,  N Y  1 1 7 1 1

D e a r  M r .  &  M r s .  Z L f f z

Please take not lce of the Dectsion of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of review at the adninlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax Commission may be lnst l tuted only under
Art ic le 78 of the Clvi l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, wlthin 4 months fron the
date  o f  th is  no t ice .

Inquirles concerning the computatLon of tax due or refund allowed tn accordance
with thls declslon may be addressed to:

NYS Dept.  Taxat lon and Flnance
Audlt Evaluation Bureau
Assessnent Review Unlt
Bui ldlng / /9,  State Campus
Albany'  New York 12227
Phone #  (518)  457-2086

Very truly yours,

STATE TAX COMMISSION

cc:  Tax lng  Bureaurs  Representa t lve

Peti t ioner I  s Representat ive :
Louis F. Brush
1 0 1  F r o n t  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX CO}MSSION

In  the l {at ter  of  the Pet i tLon

o f

ARTITUR and SYDNEY ZIFF

for  Redet ,erminat ion of  a Def lc i -ency or  for
. Refund of Personal Income Tax under ltttLcl.e 22

of  the Tax Law for  the Years 1978 and L979.

DECISION

Pet i t ioners ,  Ar thur  and Sydney ZLf f ,2  Peer less  Dr lve ,Oys ter  Bay ,  New

York  11711,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal lncome tax under Art lc le 22 of.  the Tax Law for the years 1978 and

1979 (Fi le Nos. 40754 and 42480).

On Octobet 23, 1985, pet i t ioners walved a hearLng before the State Tax

Comuission and submitted the matter for decislon based upon the Audit  Divis ion

f i le,  as wel l  as a br ief  and addit ional documents to be subrnl t ted by October 8,

1986. After due considerat lon of the record, the State Tax Commission hereby

renders the fol lowing decision.

ISSUES

I. i {hether the not ices of def ic lency were issued without any basis and

for the sole purpose of extending the period of Llmitat ion on assessment.

I I .  Whether pet i t ioners have substant iated that they were engaged ln a

trade or business during the years at issue.

I I I .  Whether pet i t ioners have substant iated the character and amount of

business expenses claimed as deduct ions from gross income for the years at

i s s u e .

FINDINGS OF FACT

1. (a) Pet i t loners, Arthur and Sydney ZLf. f . ,  f i led separate New York State

Income Tax resident returns for 1978 on one form. Pet i t ioner Arthur Zl f f
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stated his occupat ion to be "Math Consult . /Wri tert t ,  whl le pet i t ioner Sydney Zif f

stated her occupat lon to be "Teacher".  The returns were received by the

Department of Taxat ion and Finance on August 1, 1979.

(b) Pet l t ioners also f i led separate L979 returns on one form. Arthur

Zt-f f  agaln stated his occupat ion to be "Math Consult . /Wri ter" and Sydney ZLff

s ta ted  her  occupat ion  to  be  t rResearch  Ass t . t t .

2 .  (a )  For  1978,  pe t l t ioner  Ar thur  ZL f . f  repor ted  $21,390.00  ln  busLness

income. A Schedule C, Federal  Forn 1040, attached to the return reported the

following income and expenses:

"Schedule C- Ineome From Business or Profession-Math Consultant/ t r I r i ter

Income -  Teach lnC $25,300.00
Consult ing
Photography  2 ,492.00
S h o p  1 2 5 . 0 0

$ 2 7  , 9 L 7  . o O

Expenses :

Photographic suppl ies & expense
Electroni.c equipment & suppl ies
Dark room maintenance
T r a v e l  [ 6 , 1 5 5  r n i .  G  l 7 C ]
To1 ls
Parking
Books, suppl i .es
Magazines, newspapers
Dues & subscript ions
Telephone - inside

( a l l o c a t e d  $ 1 0  p e r  m o . )
-  outside

Meeting promotion expense
Accounting

Attached to the return was a Wage and

ZLt. f .  by the Seaford Union Free-School

Tax Statement Lssued to pet i t loner Arthur

D is t r i c t  showing $25,299.81  in  "Wages,

$  1 ,846 .00
633  .00
480 .00

I  ,  046  .00
182 .00
211  . 00
183 .00
24 t . 00
339 .  00

1  20 .  00
193 .00
978 .00

75  . 00

NET INCOME

6 ,527  . 00

$21 ,390 .00 "
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t lps, other compensat ion".  The legend "Included in Schedule C" with an arrorr

point ing to said f igure was stamped on the statement.

(b )  Pet i t ioner  Sydney ZLf f  repor ted  $3 ,160.00  in  sa la ry  income.

Attached to the return was a Wage and Tax Statement Lssued to Sydney ZLtt  by

the Oyster Bay - East Norwlch Central  School Distr ict  in the amount of $3'160.00.

The statement also bore the stamped legend rr lncluded in Schedule C" with an

arrow pointing to the amount of tncome shown. It does not appear, however,

that pet l t loner Sydney ZLf. f .  f . iLed a Schedul-e C for 1978.

3 .  (a )  For  L979,  pe t i t ioner  Ar thux  ZLf f  repor ted  $14,336.00  ln  bus iness

income. The Schedul-e C stated the following lncome and expenses:

"Schedule C- Income Frorn Business or Profession-Math Consultant/Writer

Income - Teachlng $25,785.00
Consult ing
Photography
Shop

Expenses :

T r a v e l  ( 8 , 1 7 2  m i  @  1 8 l C )
parklng & tol ls

Magaz ines ,  newspapers  e tc .
Dues & subscript ions
Te lephone -  ins ide  ($12 x  12  mos. )

outside
Photographic suppl ies & expenses
Electronic equipnent & suppl ies
Dark room maintenance
Accounting
Meeting promoti .on expenses
Hosp i ta l i t y
Of f i ce  supp l ies
Br ie fcase,  ca lcu la to r
Postage & mal l lng
Research assistant -  Sydney Zlf f

$ 2 5 , 7 8 5 . 0 0

1 ,512 .00
406 .00  $1 ,918 .00

275 .00
351 .00

232 .00
227  .00  459 .00

2 ,058  . 00
7  14 .00
520 .00
150 .00

I  , 056  . 00
892 .00
218  .  00
r  26  . 00
11  I  . 00

2  ,600  .00*

$  1  1 ,449  . 00

$  14  ,  336  .00

*  Inc luded ln  w i fe 's  Schedu le  C ' l

NET INCOME
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Attached to the return lsas a Wage and Tax Statement issued to pet i t ioner Arthur

ZLft  by Seaford Union Free-School Distr ict  in the amount of $25 '785.34. Like

the 1978 statement,  this statement bore the stamped legend lndlcat ing that sald

amount was included in Schedule C. Yft .  ZLff  also f i led an unlncorporated

bus iness  tax  re tu rn  fo r  L979,  repor t ing  $14,336.00  ln  ne t  p ro f i t  w i th  subt rac t lons

of $25,785.00. A starnped arro\r  with fhe legend TTFICA tr Iages Included in

Schedu le  C"  po in ted  to  sa id  la t te r  f igure .  Accord ing ly ,  a  ne t  loss  o f  $111449.00

was shoun, with no tax due.

(b) Pet i t ioner Sydney Zif f  teported $4,449.00 in buslness income for

Lg7g. Her Schedule C stated her main buslness act iv i ty to be research asslstant.

The schedule showed the followlng income and expenses:

t tschedule C- Income From Business or  Profession

Income -  Inst l tu t ions
fron Arthtr ZLff

Expenses -
Trave l  (4 ,386 rn i  G 18 lC)
Te lephone -  ins ide  ($10 x  12  nos)

outs ide
l leet ing & pronot lonal expenses
Suppl ies
Hosp l ta l i t y

- Research Assistant

$3 ,695 .00
2  , 600  . 00

$6 ,295 .00

811 .00

273 .00
422 .00
126 ,00
2 I4 .00

I  20  .00
153 .00

NET INCOME

$  I  , 846  .00

$4 ,449  .oo ' l

An unincorporated business tax return f i led by Sydney ZLff  reported $4 '449.00

in net prof i t  r4r i th an al lowance for taxpayer services of $890.00. Net,  income

r^ras  repor ted  to  be  $3 ,559.00 ,  wh ich  was less  than the  $5 ,000.00  exempt ion '  so

taxable income was shor.m. Petitioner Sydney ZLff received a Wage and Tax

Statement from the Oyster Bay - East Norwich Central  School Distr ict  for I979

showing $31694.93 in "Wages, t ips, other compensat ion'r .  A stauped legend

indicated that thls amount was included ln Schedule C.
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4. On the 1978 and 1979 personal income tax returns, pet i t loners reported

itemized deduct ions. I lowever,  no mi.scel laneous deduct lons were clai lned.

5. Pet i t ionerst tax returns \dere selected for examinat ion along with

those of approxlmately 100 other indlviduals on the basis that said returns had

been prepared by a part icular accountant.  An lnvest igat lon had disclosed that

said accountant had consistenLly prepared returns on which an indivldual with

wage or salary income shown on wage and tax statements had reported said tncome

as business receipts on Federal  Schedule C. Department of Taxat ion and Finance

auditors were direct,ed to reviev the returns and to dlsal low clalmed business

expense deduct ions i f  the taxpayer appeared to be an employee receiving wage or

salary income reported on wage and tax statements. Pet i t lonerst c lalmed

Schedule C deduct ions r^rere disal lowed on that basis.

6. (a) 0n March 17, 1982 the Audit  Dlvis ion requested addit i .onal

lnforrnat. ion from pet i t ioners. The informatlon was never receLved, therefore,

on July 28, 1982 the Audit  Di.v is ion lssued a Statement of Audit  Changes to

pet i t ioners  s ta t ing  as  fo l lows:

"Inasmuch as you have fai led to reply to our let ter of
March 17, 1982, we must disal low expenses clained ln the
amount of $6,527.00. Also, i temized deduct lons claimed are
disal lowed and the standard deduct ion ls al lowed. Household
cred i t  i s  d isa l lowed as  lncome exceeds $25,000.00 . "

Ar thur  Z i f f t s  add i t iona l  tax  rdas  s ta ted  to  be  $1 ,143.56  and Sydney Z i - f f t s

add i t iona l  tax  \ ras  s ta ted  to  be  $17.50 .  A lso  on  Ju ly  28 ,  1982,  the  Aud i t

D lv is ion  lssued a  Not lce  o f  Def ic iency  t ,o  pe t l t loners  fo r  $1 ,161.06  ln  tax  and

$145.30  in  pena l ty ,  p lus  in te res t .  0n  September  10 ,  1982,  the  Aud i t  D lv is ion

issued indlvidual not ices of def ic iency to pet i t loners showing addit lonal tax

due f rom Ar thur  ZL f f .  o f  $1 ,143.56  and pena l ty  o f  $141.80 ,  p l -us  in te res t ,  and

f rom Sydney ZLf f ,  add i t iona l  tax  o f  $17.50  and pena l ty  o f  $3 .50 ,  p lus  in te res t .
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(b )  0n  February  4 ,1983,  the  Aud i t  D iv is lon  issued a  Sta tement  o f

Audit  Changes to pet l t ioners explaining as fol lows:

"As salar ied ernployees, you are no! consldered buslness
ent l tLes and therefore are not ent l t led to claim schedule C
deduct ions, as these expenses are not ordinary and necessary
for the product ion of income as employees.

Since the household gross income is $25,000.00 or more, the
household credit  is not al lowed."

Tax due fron Arthur ZLff  \ ras computed at $968.05 with a credit  of  $12.66 for

Sydney ZLf f ,  resu l - t ing  in  a  ne t  de f lc iency  o f  $955.39 .  0n  Apr i l  8 ,  1983,  the

Audlt  Dl-vis ion issued a Not ice of Def ic iency to petLt loner Arthur ZIf f  for

$955.39  in  add l t iona l  tax ,  p lus  in te res t .

7.  Pet i t loners submltted documentary evldence whlch was insuff lc ient to

show that pet i t loner Arthur ZLff  was engaged tn business as a math consultant/wrl ter

or that pet i t loner Sydney ZLft  vtas a research asslstant dur lng the years at

issue. Pet i t ioners were both ernployed as school teachers. Al though l t  appears

that pet i t ioner Arthur Zi f f  may have operated a photography business in 1978,

income and expenses attr lbutable thereto were not substant iated.

8 .  Pet i t ioners  contend:

(a) That the not ices of def ic iency were issued on an arbi trary and

capric ious basi.s just pr ior to the expirat ion of the period of l imitat ions on

assessment,  thus depriv lng pet i t loners of the opportunlty to present substan-

t iat ion for the claimed deduct ions;

(b) that pet i t ioners are part  of  a large group of taxpayers who were

selected for special  scrut iny because their  returns had been prepared by the

same tax preparer;  and

(c) that where pet i t loners do not have cancel led checks or other

receipts for cert ,aln expenses, the Department of Taxat ion and Finance should

al low pet i t ioners a reasonable est imate of such expenses.
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CONCLUSIONS OF LAW

A. That the not ices of def ic lency l rere properly issued and were not

arbi trary or capric ious. The returns were patent ly erroneous and the Audit

Divis ion was just i f led in disal lowing the Schedule C business income and

expenses. The Notice of Def ic iency for 1978 was preceded by a let ter and the

Notice of Def ic iency for 1979 was preceded by a Statement of Audit  Changes;

thus, pet i t ioners had an opportuniEy to f l le arnended returns claining employee

business expenses as adJustments on Federal  Form 2106, or as i temized

miscel laneous deduct ions, but did not do so.

B. That the fact that pet i t lonerst returns were selected for examinat ion

because of certain pract ices of their  accountant is i r relevant.  Pet i t ionerst

l iabi l l ty depends solely on the facts adduced herein.

C. That pet i t ioner 's have not sustained their  burden of proof under

sect ion 689(e) of the Tax Law to show that they r ,rere engaged in a trade or

business other than as employees. Thus, expenses claimed on Schedule C may not

be deducted under sect i .on 62(L) of the Internal Revenue Code. Whi le pet i t ioner

Arthur Zi f f  appears to have been involved with a photography business during

I978, this fact was not adequately proven, nor were expenses attr ibutable to

any such business properly substantiated.

D. That even i f  pet l t ioners may have been ent i t led to deduct certain

employee business expenses under sect ions 62(2) or 63(f)  of  the Internal

Revenue Code i f  they had f l led Form 2106, or had clalmed such expenses as

miscel l -aneous deduct ions, pet i t ioners nevertheless fai led to sustaln their

burden of proof under sect ion 689(e) of the Tax Law to show the character or '

in many cases, the amount of the clal-ned business expenses.



E.  That  the  pe t i t ion  o f

of def ic iency issued on July

DATED: Albany, New York

APR 17 1987
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Arthur and Sydney

28, 1982 and Apri . l

ZLff  is denied and the not ices

8,  1983 are  sus ta lned.

STATE TAx COUMISSION


