
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Bas11 Zacharklw

for Redeterninat lon of a Def lc lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tltle T of the Adurinlstrative Code of the Clty
of New York for the Year 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Connlsslon, that he/she is over 18 years
of ager aod that on the 17th day of Aprl l ,  1987, he/she served the wlthin
not lce of Decision by cert i f ied mal1 upon Basi l  Zacharkiw the pet i t loner in the
wlthLn proceedlnB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Basil Zacharkiw
St.  Josaphats Retreat
Glen  Cove,  NY LL542

and by depostting same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the petltioner
hereln and that the address set forth on said wrapper is the last known address
of the petLt ioner.

Sworn to before me thls
lT th  day  o f  Apr l l ,  1987.

to adnLnister oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  17 ,  1987

Basll Zacharklw
St.  Josaphats Retreat
Glen  Cove,  NY I I542

Dear Mr. Zacharklw:

Please take not ice of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le T of
the Admlnistrat ive Code of the Ctty of New York, a proceeding ln court  to
revlew an adverse decislon by the State Tax Commisslon may be inst l tuted only
under Article 78 of the Clvll Practice Law and Rules, and must be co'nmenced in
the Supreme Court of the State of New York, Albany County' withln 4 months fron
the  da te  o f  th ls  no t ice .

Inqulries concerning the computacion of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and FLnance
Audit EvaluatLon Bureau
Assessment RevLew Untt
Bui ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX CO},IMISSION

In  the l {at ter  of  the Pet i t ion

o f

BASIL ZACIIARKII,T

for Redeternlnat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ticle T of the Admlnistrat ive Code of the Cltv
o f  New York  fo r  the  Year  1981.

DECISION

Pet i t ioner ,  Bas i l  Zachark iw,  S t .  Josaphat rs  Ret rea t ,  G len  Cove,  New York

LI542, f i led a pet i t ion for redeterminat ion of a def ic lency or for refund of

New York State personal income tax under Art ic le 22 of the Tax Law and New York

City personal income tax under Chapter 46, Ti t le T of the Adrninistrat ive Code

of  the  CLty  o f  New York  fo r  the  year  1981 (F i le  No.  58288) .

A hearing was held before James Hoefer,  I lear ing Off lcer,  at  the off ices of

the Srate Tax Commisslon, Two tr{or ld Trade Center,  New York, New York'  on

January  13 ,  1987 a t  9 :15  A. r { .  Pe t l t ioner  appeared pro  se .  The Aud i t  D iv is lon

appeared by  John P.  Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner l ras a dornici l iary of New York State who

maintained a permanent place of abode in New York, spent more than

New York or did not maintain a permanent place of abode outside the

was thus taxable as a ful l -year resi .dent individual.

I I .  Whether pet i t ioner was taxable as a part-year resident of

C i ty  f rom January  1 ,  1981 th rough September  30 ,  1981.

eLther

30 days

S t a t e ,

in

and

New York
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EINDINGS CF FACT

1.  0n  Apr i l  14 ,  1982,  pe t l t ioner  here in ,  Bas i l  Zachark iw,  t ime ly  f i led  a

New York St,ate Resident Income Tax Return for 1981. 0n said return, Pet i t ioner

reported total  income of $16,628.82 arrd computed a New York State tax due of

$679.00 .  Pet i t ioner  uade no  en t ry  on  h ls  re tu rn  repor t ing  any  New York  C iEy  tax

due.  0n  the  face  o f  sa ld  re tu rn  pe t i t ioner  computed to ta l  income o f  $16 '628.82

in che fol lowing manner:

"2 days a week - New York State
5 days a week - out of  State

2 /7  x  $42,299.30  -  r { rages  and sa la r ies
2 / 7  x  $ 1 5 , 9 0 1 . 6 0  -  l n t e r e s t  a n d  d l v i d e n d s
Total  Incone

$12 ,085 .51
4 ,543 ,3L

$'i3l37E-187"

2. 0n February L6, 1983, the Audit  Divis ion issued a Statement of Audlt

Changes to pet i t ioner for the year 1981 which contained the fol lowing explanat ion:

"Although your reply to our August 24, 19B2 let ter did not
contain the information requested, we have determlned that
you urere a resident of Forest Hi l ls,  New York unt l l  October I '
1981,  and a  res ident  o f  G len  Cove,  New York  therea f te r .

As a ful l -year resldent of New York, you must report  al l
income, regardless of source. You are subject to New York
Ci. ty resident tax on that port ion of your income for the
New York  C i ty  res ident  per iod . "

For New York State income tax purposes, the Audit  Divis ion inereased

p e t i t l o n e r r s  t o t a l  i n c o n e  t o  $ 5 8 , 2 0 0 . 9 0  ( $ 4 2 . 2 9 9 . 3 0  o f  w a g e s  a n d  $ 1 5 , 9 0 1 . 6 0  o f

interest/div idends).  For New York Clty lncome tax purposes, the Audit  Divis i-on

computed to ta l  income o f  $+ : ,650.68  fo r  the  9  month  per iod  tha t  pe t l t ioner  was

d e e m e d  a  r e s l d e n t  o f  s a i d  C L t y  ( 9 / L 2  x  $ 5 8 , 2 0 0 . 9 0 ) .

3. Based on the aforementioned Statement of Audit  Changes, the Audit

D lv is ion ,  on  November  5 ,  1984,  l ssued a  Not ice  o f  Def ic lency  to  pe t l t loner  fo r
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the year 1981. Said not ice assessed addit ional New York State and Clty tax due

o f  $ g , 1 0 5 . 8 9 ,  p l u s  i n t e r e s t  o f  $ 9 4 3 . 7 L ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 4 , 0 4 9 . 6 0 .

4. In 1950, pet l t loner lmrnigrated to the United States and took up

resldence with his parents ln Jamaica, New York. {r. Zacharkiw resided wlth

hLs parents unt i l  sometime ln the 1960fs when his father passed away and hls

mother moved to New Jersey. At this t ine pet i t ioner establ ished his own

res ldence in  Fores t  l { i11s ,  New York .  In  October  o f  1981r  pe t i t ioner  le f t  h is

residence in Forest Hi l ls,  New York and moved to St, .  Josaphatrs Retreat,  Glen

Cove, New York.

5. During the year at issuer pet i t ioner lsas employed as a mathematical

ana lys t  by  Eas tern  Des lgn  Company and i t s  successor  f i rm '  J .B .S.G.  Conpany.

Pet i t ioner worked for a number of di f ferent employers durlng his career '

special iz ing f l rst  in the nuclear industry and later moving to the aerosPace

lndustry.  Throughout his career,  pet iEioner would histor ical ly accept the most

attractLve employment opportunit .y regardless of the locat ion and return to New

York upon the terminat ion of said employment.  In pet l tLonerts oldn words he "had

permanent jobs which didntt  lasC too long on account of economi-c trends".

6. Pet i t ionerfs employment with Eastern Destgn Company and i ts successor

f i rm commenced in 1980 and terminated in 1982. Mr. Zachatkiw performed al l  of

his services for said employer at a plant faci l i ty located ln Stratford,

Connect icut.

7.  Durlng 1981, pet i t ioner general ly spent the normal 5 day work week

l iv ing and working in Stratford, Connect icut.  0n weekends pet i t ioner would

usual ly return to his apartment ln Forest l l i l ls,  New York or,  af ter October I '

1981,  to  h is  abode in  G len  Cove,  New York .  For  a l l  o f  1981 pe t i t ioner  leased,

on a month-to-month basis,  a one room aparLment in Stratford, Connect lcut.  The
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apartments nalntalned by pet i t ioner in Forest Hi l ls,  New York and later in Glen

Cove, New York were also one room abodes leased on a month-to-oonth basls.

B .  Dur ing  1981,  and fo r  some years  p r io r  there to ,  pe t i t ioner  was no t

registered to vote, did not own an automobl le or have a dr iverrs l icense, and

had no wi l l .  Pet l t ioner,  in 1981, mai.ntalned bank accounts both in the State

of New York and the State of Connect lcut.

9.  When pet i t ioner 's employnent in Stratford, ConnectLcut ended ln 1982

he took up ful l - t ime residence at his abode in Glen Cove, New York. SornetLme

thereafter he accepted employment in New Jersey, however,  he commuted back and

forth between Glen Cove, New York and his asslgnment in New Jersey.

CONCLUSIONS OF LAW

A .  T h a t  2 0  N Y C R R  I 0 2 . 2 ( d ) ( 2 )  p r o v l d e s  E h a t :

"A domici le once establ ished cont inues unt i l  the person ln
quest ion moves to a new locat ion with a bona f ide lntent ion
of making his fixed and permanent home there. No change of
dornicile resulLs from a removal to a netr location if the
intentlon is to remain there only for a lirnited tiuerl

B. That the burden of proof is upon pet l t ioner to show that the necessary

in ten t ion  to  e f fec t  a  change in  dour ic i le  ex is ted  (Tax  Law sec t ion  689te ] ) .

f rThe test of  intent with respect to a purported new donlci le has been stated as

fwhether the place of habitat ion is the permanent home of a person, with the

range of sent iment,  feel ing and permanent associat ion with i t r  (c i tat lon

orni t ted) .  The evLdence to establ ish the requl red in tent ion to ef fect  a change

in domici le must be clear and convlncing" (Bodf lsh v.  Gal lman, 50 AD2d 457).

That  ' r to  ef fect  a change of  donic i le ,  there must  be an actual  change

of  res idence,  coupled wi th an in tent ion to abandon the former dorn ic i le  and to

acqulre another" (Aetna Nat l .  Bank v. Kramer, I42 LD 444).



- ) -

C. That pet i t ioner has fal led to sustaln his burden of proof to show that

he intended to abandon his New York State domicl le and to acquire a new donlcl le

in Connect icut.  Si .nce pet i t ioner was a New York State domici l lary for al l  of

1981 and since he maintained a permanent place of abode within the State and

also spent in excess of 30 days withln New York, he is properly taxed as a ful l -

year resident individual of  New York State pursuant to sect ion 605(a) (1) of  the

Tax Law.

D. That for New York City income tax purposes, pet i t ioner Lncurred a

change of resident status from cl ty resident to ci ty nonresident effect lve on

or  about  October  1 ,  1981 (Admin is t ra tLve  Code 5  T46-L54.0 [a ] ) .  Fur thermore ,  the

Audit  Divis ion properly computed the income attr ibutable to pet l t ioner 's per lod

of  New York  C l ty  res idency .

E.  Tha t  t he  pe t l t l on  o f

De f i c i ency  da ted  November  5 ,

addi t ional  in terest  as may be

DATED: Albany,  New York

APR 17 1987

Basi Zacharkiw is denied and the Not ice of

1984 ls  sus ta ined in  fu l l ,  toge ther  w i th  such

due and owLng.

STATE TAX COMMISSION

SSIONER

N\i

PRESIDENT


