
STATE CF NEW YORK

STATE TAx CO}OTISSION

In the Matter of the Petl-t ion
o r

Gavriel & Marcellne Yonaty

for Redeternlnat ion of a Def ic lency or Revislon
of a Determinatlon or Refund of Personal Income
& Unincorporated Buslness Taxes under Art lc les
22 & 23 of the Tax Law for the Years 1977 -
1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlssion, that he/she is over 18 years
of age, and that on the 17th day of AprLl ,  L987, he/she served the wlthln
not lce of Decision by cert l f ied mai l  upon Gavriel  & Marcel lne Yonaty, the
pet l t ioners Ln the wlthln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaLd wrapper addressed as fol lows:

Gavriel & Marcellne Yonaty
88 Grand Boulevard
Blnghanton, NY f3905

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce r^t i rhLn the State of New York.

That deponenc further says
herein and that  the address set
o f  t he  pe t l t l one r .

Sworn to before me th is
1 7 t h  d a y  o f  A p r l l ,  1 9 8 7 .

Authorlzed to admlnlster oaths
Dursuant, to Tax Law section L74

that the sald addressee ls the pet l t ioner
forth on said wrapper ls the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gavriel & Marceline Yonaty

for Redetermlnat lon of a Def lc lency or Revlslon
of a Determination or Refund of Personal Income
& Unincorporated Business Taxes under Art ic les
22 & 23 of the Tax Law for the Years 1977 -
1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CommLssion, that he/she is over 18 years
of age, and that on the 17th day of Apri l ,  L987, he served the wlthin not lce of
Decision by cert i f ied na1l upon Jarnes B. Richardson, the representat ive of the
pet l t ioners ln the withln proceedlng, by enclosLng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

James B. Rlchardson
3001 East  Ma ln  St .
End lco t t ,  NY 13760

and by deposlt ing same enclosed ln a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Service withLn the State of New York.

That deponent further says that the sald addressee is the representat lve
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat lve of the pet l tLoner.

Sworn to before me thls
17 th  < lay  o f  Apr i l ,  1987.

Authorlzed to admlnlster oaths
pursuant to Tax Law sect ion L74
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Apr l1  17 ,  1987

Gavrlel & Marceline Yonaty
88 Grand Boulevard
Blnghanton, NY 13905

Dear  Mr .  &  Mrs .  Yonaty :

Please take not ice of the Decision of the State Tax Connlsslon enclosed
herewith.

You have now exhausted your r lght of  revlew at the admlnlstrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding ln court  to
revlew an adverse declslon by the Stace Tax Connission may be lnst l tuted only
under Art lc le 78 of the Clvl l  Pract ice Law and Rules, and must be commenced ln
the Suprerne Court  of  the State of New York, Albany Countyr nl thln 4 months from
the da te  o f  th ls  no t ice .

Inqulr les concernLng the couputat lon of tax due or refund al lowed ln accordance
wich this decision nay be addressed to:

NYS Dept.  Taxat lon and Finance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bul ldlng i i9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COIOIISSION

cc: Taxlng Bureaurs Representat lve

Pet l . tLoner 's  Representa t lve :
James B. Richardson
3001 East  Ma ln  St .
End ico t t ,  NY 13760



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GAVRIEL YONATY and I{ARCELINE YONATY

for Revtsion of a Determinatl-on or for Refund
of Personal Income Tax and Unincorporated
Business Tax under Articles 22 and 23 of. the
Tax Law for the Years 1977 thtough 1979.

DECISION

Peti t ioners, Gavriel  Yonaty and Marcel ine Yonatyr 88 Grand Boulevard,

Binghamton, New York 13905, f i l -ed a pet i t ion for revislon of a determinat ion or

for refund of personal lncome tax and unincorporated business tax under Art ic l-es

22 alad 23 of the Tax Law for the years L977 through 1979 (Fl le Nos. 35918,

36049 and 36050) .

A hearing was held before Arthur Bray, Hearing OffLcer,  at  the off lces of

the State Tax Comrnisslon, 164 Hawley Street,  Binghanton, New York, on June 16,

1 9 8 6  a t  1 : 1 5  P . M . ,  w i t h  a l l  b r l e f s  t o  b e  s u b m i t t e d  b y  S e p t e m b e r  1 ,  f 9 8 6 .

Pet i t ioners  appeared by  R ichardson & Company,  P .C.  (Janes  B.  R ichardson,  C.P.A. )

The Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counsel)  .

ISSUES

I .  Whether the Audit  Divis ion properly determined that $50.00 a week was

a reasonable al lowance for the servlces of pet i t ioner Marcel ine Yonaty.

I I .  Whether pet i t ioner Gavrlel  Yonaty properly reported 100 percent of hLs

business net profit as personal service lncome in computing the maximum tax on

personal service income for the years 1978 and 1979.
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FINDINGS OF FACT

1. During the periods in issue, pet i t ioner Gavrlel  Yonaty operated a Hess

gasol lne stat ion 1n dor,mtown Blnghamton, New York. Mr. Yonaty leased the

gasol ine stat ion from Amerada Hess Corporat ion. The stat lon had both ful l -servlce

and self-service gasol ine punps. I t  also sold oi l .  The stat ion did not

provide automotive repalr  services.

2. Pet i t ioners, Gavriel  Yonaty and Marcel ine Yonaty, f i led a joint  New

York State Income Tax Resldent Return for the year L977. Mr. Yonaty also f i led

a New York State Unincorporaced Business Tax Return for the year 1977. To the

extent at issue hereln, pet i t ioners claimed an i tenlzed deductton for charl table

contr ibut lons in the amount of $2 1552.65 on thelr  personal income tax return.

3. Pet l t ioners f i led separatelyr on one reEurn, a New York State Income

Tax Resident Return for the year 1978. l {r .  Yonaty also f i led a New York State

Unlncorporated Business Tax Return for thls year.  Subseguent ly,  pet l t ioners

f i led separatelyr on one return, an amended income tax return for the year

1978. To the extent at issue herein, Mr. Yonaty reported that the ent lre net

pro f i t  f ron  h is  ac t i v i t y  o f  opera t ing  a  Hess  serv lce  s ta t ion ,  i .e .  $63,201.00 ,

was eli.gible for the New York State maximum tax on personal service income

computat ion. Included with the return was a Federal  Schedule C capt ioned

Prof i t  (or Loss) From Buslness or Profession. I t  was indlcated on the return

that Mr. Yonaty was the proprietor of a Hess stat ion which sold gasol ine and

oi l .  The cost of  goods sold sect ion of thls schedule revealed that Mr. Yonaty

had a  beg inn ing  inventory  o f  $6 ,822.00 ,  purchases  o f  $1 '211,161.00  and end ing

i n v e n t o r y  o f  $ 5 , 9 1 0 . 0 0  r e s u l t i n g  i n  a  c o s t  o f  g o o d s  s o l d  o f  $ L ' 2 L 2 ' 0 7 3 . 0 0 .

Th is  schedu le  a lso  repor ted  gross  rece ip ts  o r  sa les  o f  $1 ,36Lr30f .00  less  the

c o s t  o f  g o o d s  s o l d  o f  $ L , 2 1 2 , 0 7 3 . 0 0  f o r  a  t o t a l  l n c o m e  o f  $ 1 4 9 , 2 2 8 . 0 0 .  M r .
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Yonaty also reported depreciat ion on machinery or equlprnent wi. th a cost or

o ther  bas is  o f  $10,L74.00  and deprec ia t ion  expense fo r  the  year  1978 o f

$  1  , 5 4 6  . 0 0  .

4.  Pet i t i .oner f l led separatelyr on one return, a New York State Income

Tax Resident Return for the year 1979. On this return, Mr. Yonaty reported

tha t  h ls  ne t  p ro f i t  f rom the  opera t ion  o f  a  Hess  gaso l ine  s ta tLon.  1 .e .

$53,670.00, was el igible for the New York State maximum tax on personal servlce

income computation. In addition, Mrs. Yonaty reported that she had wage income

from the Hess gasol ine stat lon of $10,400.00 and claimed an adjustment to

income based upon a contr ibut lon to an indlvidual ret i rement account of $1,500.00.

1"1r. Yonat,y also filed a New York State Unincorporated Business Tax Return for

1979 and. a Federal  Schedule C, The Federal  Schedule C disclosed that Mr. Yonaty

h a d  a  b e g i n n i n g  i n v e n t o r y  o f  $ 5 , 9 1 0 . 0 0  a n d  p u r c h a s e s  o f  $ 1 , 6 1 5 , 9 1 7 . 0 0 .  M r .

Yonaty also patd $2,I52.00 for mater ials and suppl ies. Mr. Yonaty reported that

h is  inventory  a t  the  end o f  the  year  was $8 ,153.00  resu l t ing  1n  a  cos t  o f  goods

so ld  o f  $11615,826.00 .  The lncome sec t ion  o f  the  Federa l -  Schedu le  C repor ted

tha t  Mr .  Yonaty  had gross  rece ip ts  o r  sa les  o f  $1 ,874,623.00  less  re tu rns  and

a l lowances  o f  $36.00  fo r  a  ba lance o f  $1 ,874,587.00 .  Mr .  Yonaty  aLso repor ted

tha t  the  Hess  s ta t , ion  had Ln teres t  income o f  $ t ,068.00 .

5. Mr. Yonat,y reported that the l less stat ion had depreciable property in

1979 w i th  a  cos t  bas ls  o f  $ IL ,275.00 .  The to ta l  deprec la t lon  c la imed by  Mr .

Yonaty  w i th  respec t  to  the  Hess  s ta t ion  7n  1979 was $1 ,817.00 .

6. 0n November 19, 1981, as a result  of  a f ie ld audit ,  the Audit  Dlvis ion

issued three not ices of def ic iency to pet i t ioners which, in unison" asserted

def ic iencies of personal income tax and untncorporated business tax for the

years L977 through 1979. The f i rst  Not ice of Def ic lency asserted a def ielency
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of personal income tax for the years 1977 an.d 1979 in the amount of $3,084.20

p lus  in te res t  o f  $579.86  fo r  a  to ta l  amount  due o f  $3 ,664.06 .  The second

Notice of Def lc iency asserced a def ic iency of unincorporated business tax of

$260.32  fo r  1977 and $140.55  fo r  1978.  I t  a lso  asser ted  a  de f ic iency  o f

persona l  income Eax fo r  the  year  1978 o f  $777.75 .  The to ta l  auount  o f  in te res t

asser ted  t ,o  be  due was $294.23  resu l t ing  ln  a  ba lance due o f  $L ,472.85 .  The

third Not lce of Def ic iency asserted a def ic iency of unlncorporated business tax

for the year 1979 ln the amount of $7L9.70 plus interest of  $104.98 for a total

amount  due o f  $824.68 .

7. To the extenl at  lssue herein, the proposed adjustment of personal

i.ncome tax due for the yeat 1977 was premised upon the disallowance of charlcable

contr ibut lons in the amount of $685.65. The respect ive statements of personal

income tax audit  changes and unincorporated business tax audit  charges explained,

to the extent at lssue herein, that for the years 1978 and 1979 t}re Audit

DLvision considered 30 percent of Mr. Yonatyfs net prof i ts from the operat lon

of the Hess service statlon as lncome eligible for the maximum tax on personal

servlce lncome. With respect to 1979, the Audit  Divis ion determined that

$50.00 a week was reasonable compensat ion for Yrs. Yonatyrs services. Therefore,

Mr. Yonatyts wage expense and Mr. Yonatyfs income and Lndlvldual ret i rement

account contr lbut lon were adjusted accordlngly.

8. In the course of the audit  examinat lon i t  was observed that Mrs.

Yonaty had not been paid a salary throughout the year.  Rather,  at  the end of

the  year  Mrs .  Yonaty  rece lved her  en t i re  annua l  sa la ry  o f  $10,400.00 .  In

addit ion, there wasntt  any schedule of hours worked by Mrs. Yonaty. Further,

upon the Audit  Divis ion's inquiry as to what services Mrs. Yonaty performed, i t

was advised that Mrs. Yonatyfs dut. ies included, among other thlngs, ordering



-5 -

gas ,  tak ing  care  o f  the  mai l ,  nak lng  depos i ts ,  wr i t ing  le t te rs ,  secre tar ia l

work and taking care of the station. Ilowever, when the records of the gasoli.ne

stat, ion were revlewed, al l  of  the records appeared to be in Mr. Yonatyts

handwrl t ing. On the basis of the foregoing, the Audit  Divis ion concluded that

since Mrs. Yonaty probably did some work, weekly l^rages of $50.00 const i tuted a

reasonable al lowance for her personal services.

9 .  A t  the  hear lng ,  pe t i t ioners t  representa t ive  asser ted  tha t  Urs .  Yonaty

worked approximately 40 hours a week or approximately 21000 hours a year and

that this work was performed at home because the stat ion did not have an

offLce. The work al legedly consisted of,  among other things, secrecarial  work'

ordering gasoline, ansrirerlng the telephone, handllng mail' laundry and sewlng

uni. forms and managing the stat ion in her husbandrs absence. Pet i t ionersr

representacive also asserted that dur ing the year in issue Mrs. Yonaty rnet wlth

a law fi-rm regarding such items as lncorporatlon, lnsurance and penslon and

prof l t  sharing plans. Further,  Mrs. Yonaty al legedly helped traLn new employees.

No evidence was presented to substant late that the dut ies al legedly performed

were in fact,  performed.

10.  A t  the  hear ing ,  pe t l t ioners t  representa t ive  asser ted  tha t  Mr .  Yonaty ts

funct l -ons included sales, narket ing, purchases, disbursernents'  receiptse

personnel- ,  f inance and publ ic relat ions. Mrs. Yonaty al legedly asslsted

Mr. Yonaty with these dut ies. After the hearing, pet l t loners'  representat ive

subnit ted documents showi.ng that.Yr.  Yonaty paid employees for a total  of

I4 ,25L.7  hours  o f  employment  dur ing  1978.  I Ie  then asser ted  tha t  L t  took  18 ,980

hours  to  opera te  the  s ta t lon .  On th is  bas is ,  pe f i t i .oners t  representa t ive

nalntained that Mr. Yonaty and Mrs. Yonaty were required to work 4,728.3 hours

during 1978. Ut l l lz ing a simi lar analysis,  pet i t ionerst representat lve maintained
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that Mr. and Mrs. Yonaty were required to work for the stat ion 71979.7 hours

during L979. Pet i t ionersr representat j .ve also stated that Mr. Yonaty was able

to create a good prof l t  because of the long hours he worked and because of his

efforts to increase sales volume despite pr ice controls and restr ict lons placed

on him by Amerada Hess Corporat ion.

11. Nelther Mr. Yonaty nor Mrs. Yonaty appeared at the hearing to present

test imony on thelr  own behalf .  Pet l t lonerst representat ive explalned that the

reason they dld not appear \ras because pet i t ioners dld not speak Engl ish wel l

and because they did not understand the maximum tax on personal service lncome

concepC.

12. At the hearing, the Audit  Dlvis ion conceded that pet i t ioners were

ent i t led to the contr ibut lon for L977 which had prevLously been disal lowed as

unsubs tant iated .

CONCLUSIONS OF LAW

A. That pet i t ioners have fai led to sustain their  burden of proof of

establ ishlng that $50.00 a week lras not a reasonable al lowance for the personal

serv ices  o f  Mrs .  YonaEy (Tax  Law S 589[e ] ) .  I t  i s  no ted  tha t  pe t i t ioners  have

not presented any documentary or testimonial evidence to show that the dutles

al1eged1y performed rdere, in fact,  performed. I t  is wel l  establ ished that the

fai lure to test i fy leads to the inference that pet i t ioners I  t ,est imony would not

have supported pet l t ioners t  verslon of the case and authorizes the strongest

inference that the opposing evidence supports (see Matter of Jose Rodrlgues,

Sta te  Tax  Commn,  Novembet  16 ,  198f ) .

B .

New York

a t  i ssue,

That section 603-A of the Tax Law provides for a maximum tax

persona l  serv ice  income.  Sec t ion  603-A(b) (1 ) ,  in  e f fec t  fo r

defined t.he tern rrNew York personal service incomett to meant

rate on

the years

in part ,
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the year
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- 7 -

income includible as personal service income for purposes of sect, lon

Ehe Internal Revenue Code.

That  sec t lon  1348(b) (1 ) (A)  o f  the  In te rna l  Revenue Code,  in  e f fec t  fo r

L978, def ined "personal service income" as:

"any incone whi.ch is earned income within the meanlng of
s e c t l o n  4 0 1 ( c ) ( 2 ) ( C )  o r  s e c t i o n  9 1 1 ( b )  o r  w h l c h  i s  a n
amount received as a pension or annuity. t f

That  sec t ton  1348(b) (1 ) (A)  o f  the  In te rna l  Revenue Code '  ln  e f fec t  fo r

L979, def ined the term t tpersonal service lncomerr as:

"any income which is earned lncome Intithin the meaning of
s e c c i o n  4 0 1 ( c ) ( 2 ) ( C )  o r  s e c t i o n  9 1 1 ( b )  o r  w h i c h  i s  a n
amount received as a pension or annuity which arises from
an employer-employee relat ionshLp or from tax-deduct ible
contr lbut ions to a ret i rement plan. For purposes of this
subparagraph, sect ion 911(b) shal l  be appl led without
regard to the phrase rnot in excess of 30 percent of his
share of net prof i t ,s of  such trade or busi .ness, f  . r t

That  Treasury  Regu la t lon  1 .1348-3(a) (3 ) ( i )  p rov ided,  in  par t '  cha t :

" [ i ] f  an  ind iv idua l  i s  engaged ln  a  t rade or  bus iness . . .  in
which both personal services and capital  are mater i .al
lncome-producing factors, a reasonable al lowance as comPen-
sat lon for the personal services actual ly rendered by the
indivldual shall be consi.dered earned income. . . . t '

o f

C .

E

T r e a s u r y  R e g u l a t l o n  1 . 1 3 4 8 - 3 ( a ) ( 3 ) ( t t )  p r o v i d e d '  l n  p a r t ,  t h a t :

" Ic]apltal  is a mater ial  income-produclng factor i f  a
substant ial  port ion of the gross income of the business ls
attr ibutable to the enplo)rment of capital  ln the busi.ness'
as ref lected, for example, by a substanEial  investment in
inventor ies, plant,  rnachi.nety or other equipment.  In
general ,  capital  ls not a mater ial  income-producing factor
where gross income of the busi-ness consists pr lncipal ly of
fees, commissions, or other compensat i .on for personal
services performed by an indlvidual. ' r

F. That l t  is c lear that personal services and capital  were mater ial

income-producing fact,ors in Mr. Yonatyrs business. The slgni f icance of capital

is evidenced by the fact that ln 1978 Mr. Yonatyts total  income arose from the

sale of product.  Simi lar ly,  for the year 1979 over 99 percent of the income
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from the gasol ine stat ion arose from the sale of product.  I t  is also noted

that the physical  premises of the gasol ine stat ion are also considered capital

s lnce leased property is considered capital  for the purpose of deternlning

whether capital  is a mater ial  tncome-produclng factor (Moore v.  Conmlssloner '

71  TC 533 [1970] ) .  S ince  persona l  serv ices  and cap i ta l  were  mater ia l  lncome-

producing factors in Mr. Yonatyrs buslness, Mr. Yonaty was ent i t led to a

reasonable al l -owance as compensat lon for the personal services which he rendered

to  the  bus iness .

G. That pet i t ioner Gavriel  Yonaty has faLled to sustain his burden of

proving that the Audit  Divis ion's al lowance of thir ty percent of the net prof i t

f rom the gasol ine stat ion as personal service income was improper (see Matter of

Dav ld  H.  and Kath leen C.  D ibb le ,  S ta te  Tax  Commn. ,  December  13 '  1985) .

H. That in accordance with Finding of Fact " l2t t ,  pet i t loners are ent i t led

to the benef i t  of  the contr lbut lons which had prevlously been dlsal lowed for

L977 .

I .  That the pet i t ion of Gavriel  Yonaty and Marcel ine Yonaty is granted to

the extenE of Conclusion of Law t tHtt  and the Audlt  Divis ion ls directed to

nodify the not ices of def i .c iency accordingly;  except as rnodlf led'  the not ices

of def ic iency are sustained.

DATED: Albany, New York

APR 1? 1987

CO}OIISSION

PRESIDENT


