
STATE OF NEI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions
O I

Richard & Bernice Wol fson

for  Redeterminat ion of  Def ic iencies or  for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Adminis t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  L979 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 18th day of June, L987, he/she served the wlthin not ice
of Decision by cert i f ied mai l  upon Richard & Bernice lJol fson the pet i t ioners in
the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard & Bernice Wolfson
42 Simpson Drive
Old  Bethpage,  NY 11804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off l -ce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me thls
18 th  day  o f  June,  L987.

Author ized to i s te r  oa t

says that  the said addressee is  the pet i t ioner

set  for th on said wrapper is  the last  known address

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions
O I

Richard & Berni.ce Wolfson

for Redeterminat ion of Def ic iencies or for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of the City
o f  New York  fo r  the  Years  1978 and 1979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that

he/she is  an employee of  the State Tax Conmission,  that  he/she is  over  18 years

of  ager  and that  on the 18th day of  June,  1987,  he served the wi th in not ice of

Decis ion by cer t i f ied nai l  upon Loui-s  F.  Brush,  the representat ive of  the
pet i t ioners i -n the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid r4rrapper addressed as fo l lows:

Louis F.  Brush
101  F ron t  S t .
M ineo la ,  NY  11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vtraPPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
18 th  day  o f  June ,  L987 .

thor ized to adminis ter  oaths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 18, 1987

Rlchard & Bernice Wolfson
42 Sinpson Drlve
Old Bethpage, NY f1804

Dear Mr. & Mrs. Wolfson:

Please take noti.ce of the Declslon of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sectLon(s) 690 & L3l2 of.  the Tax Law and Chapter 46, Tl t le U of
the Adnlnistratlve Code of the Clty of New York, a proceedlng ln court to
revlew an adverse declslon by the State Tax Commisslon may be lnstituted only
under Artlcle 78 of the Clvl1 Practice Law and Rulesr and must be commenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months fron
the date of thls not ice.

Inqulrles concerning the computation of tax due or refund allowed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat lve

Petltloner I s Representat.ive :
Louls F. Brush
101 Front  S t .
rYlneola, NY 11501



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lons

o f

RICIIARD WOLFSON AND BERNICE WOLFSON

for Redeternlnat lon of Def lc iencles or for
Refunds of New York State Personal- Incone Tax
under ArtLcle 22 of the Tax Law and Clty of
New York Nonresident Earnings Tax under
Chapter 46, Tl t le U of the Admlnlstrat ive Code
of the Clty of New York for the Years 1978 and
t 9 7 9 .

DECISION

Peti t ioners, Rlchard Wolfson and Berntce WoLfson, 42 Slrnpson Drive, Old

Bethpage, New York 11804, f1led pet l t lons for redeterminat lon of def lcLencles

or for refunds of New York State personal lncome tax under Artlcle 22 of tt:.e

Tax Law and City of New York nonresident earnings tax under Chapter 45, Title U

of the Adninlstrative Code of the Clty of New York for the years L978 and L979

( F l l e  N o s .  3 7 5 7 7 ,  3 7 8 0 1  a n d  4 3 0 2 8 ) .

On October  23 ,1985,  pe t l t loners  adv ised the  Sta te  Tax  Conmiss lon  tha t

they deslred to waive their rlght to a hearlng and to submLt thelr case for

decislon based upon the exlst lng record contalned ln the f l le,  together wlth

the subnlssion of addlt lonal evldence by October 8, 1986. After due consldera-

tLon, the State Tax Comrnission hereby renders the fol lowing decision.

ISSUES

I .

for the

I I .

t rade or

Whether the not ices of def lc iency \rere

sole purpose of extendlng the perlod of

Whether pet l t loners have substant iated

buslness durlng the years at issue.

Lssued wlthout any basls and

l lnl tat lon on assessment.

that they were engaged in a
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I I I .  Whether pet l t loners have substant lated the character and amount of

business expenses clalned as deduct ions from gross lncome for the years at

l ssue.

FINDINGS OF FACT

1. For the years 1978 and 1979, pet l t loners Richard l io l fson and Bernlce

Wolfson filed New York State tncome tax resident returns with City of New York

nonresldent earnings tax under the fll lng status 'rmarried fll lng separately on

one return".  For 1978, Richard Wolfson f l led an unLncorporated buslness tax

return and, for I979, both pet i tLoners f l led unlncorporated buslness tax

re turns .

(a) The 1978 return l lsted Richard Wolfsonrs occupat ion as a soclal

counsel lor and Bernice Wolfsonts occupat lon as an off lce aide. Richard tr{ol fson

repor ted  to ta l  lncome o f  $11,535.00 ,  consLs tLng o f  $53.00  ln te res t  lncome and

$13,049.00 buslness lncome, wlth a loss from the sale or exchange of capltal

asse ts  o f  $1 ,500.00  and an  ad jus tment  o f  $67.00  represent lng  an  ln te res t

penal-ty due to early wlthdrawal of savings. Bernice triolfson reported total

incorne o f  $14,443.00  cons ls t ing  o f  $9 ,533.00  ln  wages,  $110.00  ln te res t  lncome

and $4,800.00  o ther  income.

(f)  The copy of the Federal  Schedule C attached to the return

lndicated Lncome fron Rlchard tr ' Io l fsonfs buslness or professlon as a social

counse lLor  cons ls t ing  o f  $23,385.00  f rom the  C l ty  o f  New York ,  $60.00  f ron

Dav ld  Lerner  Assoc ia tes ,  Inc .  and $1 ,050.00  f ron  re fe r ra l  fees .  The Federa l

Schedule C reported the fol lowlng expenses:

Payments to Bernice Wolfson (off lce alde)
Trave l  (7 ,530 mi les  a t  17C)
Meetlng and promotlon expense
Licenslng fees
Telephone
Postage

$  4 , 8 0 0
1  , 2 9 0

884
1 0

361
52
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Magazines, newspapers, per iodlcals
Stat lonery suppl les & attache case
G l f r s  ( 2 1  g l f r s  a r  $ 1 5 . 0 0 )
I lospital l ty at  hone (27 weeks at $25)
Off ice uaintenance costs (al loc.)
Trave l  (F1a.  250;  Penn.  206)
Dues & memberships
Depreciat lon on furnlshlngs & equlp. of f lce
Messengers (Richard)
Accountlng

Total $  1  1 ,392

fhe $1L,392.00 ln total  expenses deducted from revenues of $24,44L.00 resulted

in  the  $13,049.00  ne t  busLness  tncome repor ted .

(il) The wage and tax statements for Rlchard Wolfson which were

at, tached to the return lndlcated $23,385.52 fron the Clty of New York and

$1'050.00 from Plalnvlew-Old Bethpage Surnmer Day Camp Program, Inc. Federal ,

State and FICA taxes were withheld from both suns and New York Clty tax was

wLthheld from the amounts paid by the Clty of New York. The wage and tax

statement from the City of New York also Lndlcated that Rlchard Wolfson was

provided wlth penslon plan coverage. Each wage and tax statement rras stamped

wlth an arrow pointing to the amount contalned in the "wages, tips, other

compensat lon" box wlth the legend "Included ln Schedule C".

( l i f )  The unlncorporated buslness tax return shows the fol lowlng:

net prof i t  and total  Lncome from buslness before New York modlf lcat lons was

$13,049.00 ;  f rom th is  amount  was subt rac ted  $24,435.00  ( th ts  amount  was the

amount for which petltloner recelved wage and tax stateoents), result,lng in

t o t a l  n e t  l o s s  f r o n  b u s l n e s s  o f  $ 1 1 , 3 8 6 . 0 0 .

(b) The 1979 return l lsted pet i t loners'  occupat lons Ln the same

manner as on the 1978 return. Bernlce Wolfson reported total  lncome of $12,059.00,

cons ls t lng  o f  bus lness  lncorne o f  $11,916.00  and Ln teres t ,  income o f  $143.00 .

R lchard  Wol fson repor ted  to ta l  lncome o f  91L,6L7.00 ,  cons ls t lng  o f  912,975.00

286
108
315
675
300
456
215
240

1 ,300
100
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buslness lncome and $f42.00 lnterest Lncome wlth a capttal  loss of $1,500.00.

Each pet i t ioner f l led a Federal  Schedule C for L979.

(1) The copy of the Federal  ScheduLe C for Rlchard Wolfson

Lndlcated a business or profession ln sales whlch consisted ot $24,298.00 fron

counse l l ing  and $1 ,754.00  f rom a  se l l lng  venture  fo r  a  to ta l  o f  $26,052.00 .

The Federal  Schedule C reported the fol lowlng expenses:

Payments to Bernlce Wolfson
Merchandise
Renral -  RT 110
T r a v e l  ( 8 , 3 5 0  m t .  @  1 8 l C )
Suppl les -  sel l lng
Repairs & naint.
Selltng expense
Buying expense
Licenslng fees
Telephone
Magazines, books, stat ionery
Dues & membershlps
Accounting
Of f l ce  maLnt .  cos ts  &  s to rage
Hospltal l ty
llessengers & selling atde
D e p r e c l a t l o n o f F & F

Total $  13 ,077

The $13,O77.00 in  to ta l  expenses  deducted  f rom revenues o f  $26,052.00  resu l ted

in  the  $12,975.00  ne t  bus lness  lncome repor ted .

(11) The copy of the Federal Sehedul-e C for Bernlce l{olfson

lndlcated a buslness or professlon of secretar ial  servlces exchange whlch

cons is ted  o f  $5 ,964.00  f rom l Ia lb ro ,  $5 ,053.00  f ro rn  Trans  At lan t lc  and $4 '800.00

fron R. trr lo l fson for a total  of  $15,817.00. The Federal  Schedule C reported the

fol lowing expenses:

$  4 ,800
1 ,658

325
L ,545

437
294
847
272
40

240
207
285
100
600
437
7s0
240

Telephone ($25 x  12  nos . )
Magazines, newspapers
Trave l  (8 ,630 rn l .  @ 18 |q)
Suppl les
Messenger -  Mlchael Wolfson (son)
Promotlon expense

$ 300
308

L ,597
118
950
433
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Maillngs
Postage

Total $3 ,901

The $3,901.00  in  to ta l  expenses  deducted  f rom revenues o f  $15,817.00  resu l ted

ln  the  $11,916.00  ne t  bus lness  income repor ted .

(111) The wage and tax statements for petitloners which were

attached to the return lndlcated $24,298.32 fron the City of New York to

Richard  Wol fson and $5 ,053.30  f rom Trans  At lan t lc  E lec t ron lcs ,  Inc .  and $5 ,964.00

frorn Halbro Control Ind. to Bernice t'Iolfson. Federal, State and FICA taxes

were wlthheld fron each of the amounts pald to petltloners and local tax was

wlthheld fron the amount pald to Richard tr'Iolfson by the Clty of New York. The

wage and tax statement from the Clty of New York also lndicated that Richard

Wolfson was provided wlth penslon plan coverage. Each wage and tax statement

was stamped with an arrow polnting to the auount contalned ln the "wages, tlps,

other compensat lon" box wlth the legend "Included ln Schedule C".

(fv) Rlchard Wolfsonts unlncorporated buslness tax return shows

the fol lowlng: net prof i t  and total  incoue fron business before New York

modl f l ca t ions  was $ I2 ,975.00 ;  f rom th ls  amount  was subt rac ted  $24,298.00  ( th ts

amount was noted as "FICA wages lncluded ln Schedule C"),  result lng ln total

ne t  loss  f ron  bus iness  o f  $11r323.00 .  Bern ice  Wol fson 's  un incorpora ted  bus lness

tax return shows the followlng: net proflt and total income from busLness

before New York modif lcatLons was $11,916.00; frorn thls amount was subtracted

$11,017.00  ( th is  amount  was no t ,ed  as  "F ICA wages lnc luded in  Schedu le  C" ) ,

result lng ln total  buslness lncome of $899.00. From thls amount was subtracted

$180.00 as an al lowanee for taxpayerrg servlces for a total  net lncome from

b u s i n e s s  o f  $ 7 1 9 . 0 0 .

r11
84
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2. Pet i t lonersr tax returns were selected for examlnat ion along wlth

those of approxlmately 100 other taxpayers on the basls that their returns had

been prepared by a partLcular accountant.  An lnvest lgat lon had dlsclosed that

sald accountant had consistently prepared returns on whlch an lndlvidual wlth

wage or salary lncome shown on wage and tax statements had reported sald incone

as buslness receipts on Federal Schedule C. Department of Taxatlon and Flnance

auditors were dlrected to revlew the returns and to dLsallow claimed buslness

expense deductions lf the taxpayer appeared to be an enployee receivlng wage or

salary income reported on nage and tax statements. Pet l t lonerst c laimed

Schedule C deductLons were disal lowed on that basls.

3. (a) On Aprl l  2,  L982, the Audit  Divis lon issued a Statement of Audlt

Changes to petitloners for the yeat l97B which asserted addltlonal New York

State personal income tax due frou Rtchard hrolfson ln the amount of $414.24 and

from Bernice Wolfson ln the amount of $404.37 and addit ional New York Clty

nonresldent earnings tax due from Rlchard Wolfson in the amount of.  $42.25'  plus

ln te res t ,  fo r  a  to ta l  amount  due o f  $1 ,107.88 .  The bas is  was s ta ted  as  fo l lows:

"Expenses clalned on your 1978 New York State tax return are disallowed
as they are not consldered as ordlnary and necessary ln the productlon
of lncoue as an enployee. In addition, your New York Clty nonresl.dent
earnlngs tax is conputed based on wages of $24r435.00."

On Aprl1 14, 1982, the Aut l l t  Dlvls lon issued a Not ice of Def lc iency for 1978 to

RLchard Wolfson assert lng addlt ional tax due of $456.69, plus tnterest of

$133.95 ,  fo r  a  to ta l  aoount  due o f  $590.64 .  On the  same dater  the  Aud l t

Dlvls ion lssued a Not lce of Def ic iency for 1978 to Bernlce WoLfson assertLng

add i t iona l  tax  due o f  $404.37 ,  p lus  tn te res t  o f  $118.60 ,  fo r  a  to ta l  amount  due

of.  $522.97. Slnce the Audlt  Dlvis ion dlsal lowed pet l t loner Rlchard Wolfsonrs

salary expense of $4,800.00 pald to Bernlce Wolfson, thls amount should have
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been deducted from pet l t loner Bernlce Wolfsonrs lncome for I978. Accordlngly,

the amount of addltional tax due fron petitioner Bernlce llolfson for 1978

shou ld  be  reduced f ron  $404.37  to  $52.08 ,  p lus  ln te res t .

(b) On January 26, 1983, the Audit  Divis ion lssued a Statement of

Audlt Changes to petltioners for the yeat L979 whlch asserEed additlonal New

York State personal lncome tax due fron Rlchard !trolfson Ln the amount of

$899.23 ar.d addlt lonal New York Clty nonresldent earnings tax due fron Richard

Wolfson in the amount of $33.84. The Statement of Audlt  Changes indicated that

Bernice tr'Iolfson had an overpaynent of New York State personal lncome tax of

$28.47 whlch was deducted from the amount owed by Rlchard ltrolfson. The total

amount due was, therefore, $904.60, plus laterest,  for a total  amount due of

$1 ,187.03 .  The bas ls  o f  these changes was s ta ted  as  fo l lows:

"As a salary employee, you are not a business ent l ty and therefore
not ent l t led to claim Schedule D Isic]  deduct lons as these expenses
are not ordLnary and necessary for the productLon of lncome as an
enployee. An lsolated transact ion does not const i tute the carrylng
on of a busLness and the income from this transactLon equals [s lc]
to the expenses and therefore, no income ls shown. Your wlfefs
lncome Ls decreased by the payrnent of $4800.00. Household credit
ls not al lowed as your tncome exceeds $25,000.00. As a nonresldent
of New York City your total  wages are subject to the New York City
r,Jage tax on enployee [slc] ,"

0n Aprl l  8,  1983, the Audlt  Dlvls ion lssued a Not lce of Def lc lency for 1979 to

Rlchard l , r lo l fson assert lng addlt lonal tax due of $904.60r plus lnterest of

$300.69, for a t ,otal  amount due of $1,205.29 A corrected wage and tax statement

for Rlchard Wolfson from the Clty of New York lndicates that hls wages for 1979

were  $24,463.08  ra ther  than $24,298.32  as  or lg ina l l y  repor ted .  However ,  s tnce

no addltlonal Notice of Deflclency was issued to Rlchard trrlolfson by the Audlt

Dlvis ion to ref lect thls addlt ional income, lssuance of such a not lce ls now

barred by statute of l ln l tat lons.
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(c) For both of said years, pet i t loners l temized their  deduct lons.

4. Upon the subnisslon, pet l t loners submltted aff idavi ts,  bi l - ls and, tn

some cases, cancelled cheeks pertaLnlng to the amounts claimed as business

expenses on the Federal ScheduLes C flled for the years at issue. Pecltloner

Rtchard Wolfson paid the sums of $195.00 for 1978 and $210.84 for 1979 as t lues

co the Unlted Federatlon of Teachers Unlon. As Lo the other expenses, no

evldence was submltted to substantlate that these expenses were other than

personal ln nature.

5. Pet i t loners contend:

(a) That the notlces of deficlency nere lssued on an arbltrary and

capriclous basls just prlor to the explration of the period of llrnltatlon on

assessment,  thus depriv lng pet l t loners of the opportunlty to present substant l-

ation f or the clairned deductl-ons;

(b) that petltioners are part of a large group of taxpayers who were

selected for special scrutlny because thel.r returns had been prepared by the

same tax preparer; and

(c) that where petitioners do not have cancelled checks or other

receipts for certaln expenses, the Department of Taxation and FLnance should

al low pet l t loners a reasonable est imate of sueh expenses.

CONCLUSIONS OF LAW

A. That the notlces of deflclency were properly lssued and were not

arbltrary or caprlcious. The returns were patently erroneous and the AudLt

Divlsion was justlfled ln dLsallowlng the clained Schedule C business expenses.

B. That the fact that petltlonersr returns were selected for examlnation

because of certaln pract lces of thelr  accountant ls i r relevant.  Pet l t lonerst

l labl l i ty depends solely upon the facts adduced hereln.



-9-

C. That petitloner Richard Wolfson has not sustalned hls burden of proof

under sect ion 689(e) of the Tax Law and sect lon U46-39.0(e) of the Adnlnlstrat, lve

Code of the City of New York to show that he was engaged ln a trade or buslness

other than as an eruployee for the years 1978 and L979. Pet l t l .oner Bernice

Wolfson has not sustalned her burden of proof under sect lon 689(e) of the Tax

Law to show that she was engaged Ln a trade or buslness other than as an

employee for the year 1979. Expenses clalmed on Schedules C rnay not,  therefore,

be deducted under sect lon 62(L) of the Internal Revenue Code.

D. That,  as lndLcated in Flnding of Fact "3(a)",  the New York State

personal income tax def lc iency asserted against pet l t loner BernLce Wolfson for

the  year  197B ls  reduced f ron  $404.37  to  $52.08 ,  p lus  in te res t .  As  lnd lca ted

ln Flndlng of Fact,  "4",  pet l t loner Rlchard Wolfson was ent l t led to a Schedule A

itenized deduct lon for unlon dues in the amount of $195.00 for 1978 and $210.84

for L979, which amounts were deducted frou hLs wages for paynent to the Unlted

Federat lon of Teachers.

E. That the petltlons of Rlchard Wolfson and Bernlce lfolfson are granted

to the extent lndLcated ln Concluslon of Law "D", supra; that the Audit  DLvlslon

is directed to modlfy the not lces of def lc iency issued Apri l  14, 1982 to each

pet l tLoner and the Not ice of Def lc lency lssued Aprl l  8,  1983 to pet l t ioner

Richard I'IoLfson accordLngly; and that, except as so granLed, the petltlons are

ln al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 81987
PRESIDENT

SSIONER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  t 2 2 2 7

June 18 ,  1987

Rlchard & Bernlce Wolfson
42 Slnpson Drlve
Old Bethpage, NY 11804

Dear Mr. & Mrs. Wolfson:

Please take notlce of the Declsion of the State Tax Cornmisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adrnlnistratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chaptet 46, Tl t le U of
the Administratlve Code of the Clty of New York, a proceedlng ln court to
revlew an adverse decLsion by the State Tax Commlsslon may be lnstltuted only
under Article 78 of the Clvll Practlce Law and Ru1es, and must be commenced Ln
the Supreme Court of the State of New York, Albany Countyr withln 4 months fron
the date of this not lce.

Inquiries concernlng the computation of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxlng Bureauts Representative

Petitloner I s Representatlve :
Louls F. Brush
101 Front  S t .
Mlneo la ,  NY 11501



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltl_ons

o f

RICHARD WOLFSON AND BERNICE I,{OLFSON

for RedeterrnLnat lon of Def lc iencies or for
Refunds of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and Clty of
New York Nonresldent EarnLngs Tax under
Chapter 46, Tl t le U of the Adnlnistrat lve Code
of the City of New York for the Years 1978 and
L 9 7 9 .

I .  Whether the not ices of def lc lency were

for the sole purpose of extending the period of

I I .  Whether pet l t loners have substant lated

trade or business durlng the years at lssue.

DECISION

Petl t loners, Rtchard trr lo l fson and Bernlce Wolfson, 42 Slnpson Drive, 01d

Bethpage, New York 11804, f l led pet l t lons for redetermlnat ion of def lc lencl .es

or for refunds of New York State personal lncone tax under Artlcle 22 of the

Tax Law and City of New York nonresldent earnings tax under Chapter 46, Tl.tle U

of the Admlnistratlve Code of the City of New York for the years 1978 anrd L979

( F l l e  N o s .  3 7 5 7 7 ,  3 7 8 0 1  a n d  4 3 0 2 8 ) .

On October 23, 1985, petLtLoners advLsed the State Tax Commlsslon that

they deslred to waLve their rlght to a hearLng and to subnit thelr case for

decLslon based upon the exlst lng record contalned in the f l le,  together wlth

the subnLssLon of addlt lonal evLdence by October 8, 1986. After due consldera-

t lon, the State Tax Commlsslon hereby renders the fol lowlng declsion.

ISSUES

issued wlthout any basls and

l lmitat ion on assessment.

that they were engaged ln a
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I I I .  Whether pet l t ioners have substant lated the character and amount of

business expenses clalrned as deductlons from gross i.ncome for the years at

l ssue.

FINDINGS OF FACT

1. For the years 1978 and L979, pet i t loners Rlchard l lo l fson and Bernlce

trrlolfson fl1ed New York State lncome tax resLdent returns wlth Clty of New York

nonresldent earnlngs tax under the fll lng status "marrled fll lng separately on

one return'r .  For 1978, Rlehard Wolfson f i led an unincorporated buslness tax

return and, for L979, both pet l t ioners f i led unincorporated business tax

returns.

(a) The 1978 return l lsted Richard l . Iol fson's occupat ion as a soclal

counsel lor and Bernice Wolfsonts occupat ion as an off lce alde. RLchard Wolfson

repor ted  to ta l  Lncome o f  $11,535.00 ,  cons ls t lng  o f  $53.00  ln te res t  lncome and

$13,049.00 buslness Lncome, wlth a loss fron the sale or exchange of capltal

asse ts  o f  $1 ,500.00  and an  ad jus tment  o f  $67.00  represent lng  an  ln te res t

penalty due to early wlthdrawal of savlngs. Bernlce Wolfson reported total

income o f  $14,443.00  cons is t lng  o f  $9 ,533.00  in  wages,  $110.00  Ln teres t  income

and $4,800.00  o ther  income.

(1) The copy of the Federal  Schedule C attached to the return

lndicated income fron Rlchard Wolfson's buslness or professlon as a social

counse l lo r  cons ls t ing  o f  $23,385.00  f ron  the  C i ty  o f  New York ,  $60.00  f ron

Davld Lerner Associates, Inc. and $1,050.00 fron referral  fees. The Federal

Schedule C reported the fol lowing expenses:

Payments to Bernice Wolfson (off ice aide)
Trave l  (7 ,530 n l les  a t  179)
Meetlng and pronotlon expense
Licensing fees
Telephone
Postage

$  4 ,800
1 ,290

884
10

361
52
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Magazlnes, nelrspapers, per iodicals
Stattonery suppl ies & attache case
G l f t s  ( 2 1  g i f t s  a t  $ 1 5 . 0 0 )
Hospital l . ty at  home (27 weeks at $25)
Off ice maintenance cost,s (al loc.)
Trave l  (F la .  250;  Penn.  206)
Dues & membershLps
Depreclat lon on furnishlngs & equip. of f ice
Messengers (Rlchard)
Aecounting

Total $11 ,392

The $1I ,392.00  1n  to ta l  expenses  deducted  f rom revenues o f  $24,44L.00  resu l ted

ln  the  $13,049.00  ne t  bus lness  income repor ted .

(i1) The wage and tax statements for Rlchard Wolfson whtch were

attached to the return lndlcated $23,385.52 from the Clty of New York and

$1r050.00 from PlalnvLew-Old Bethpage Su'ner Day Camp Program, Inc. Federal ,

State and FICA taxes were withheld fron both sums and New York Clty tax was

wlthheld from the amounts paid by the Clty of New York. The wage and tax

statement from the Clty of New York also indLcated that Richard Wolfson nas

provlded wlth pensl-on pl-an coverage. Each wage and tax statement was stanped

wlth an arrow polntlng to the amount contained l-n the "wages, tlps, other

compensat lon" box with the legend ' r lncluded 1o Schedule C'r .

(lfl) The unlncorporated buslness tax return shows the following:

net prof l t  and total  income from business before New York modlf icat lons was

$13,049.00; from thls amount was subtracted $24,435.00 (thls amount \ras the

amount for whlch petltl-oner received wage and tax statements), resulting ln

t o t a l  n e t  l o s s  f r o m  b u s l n e s s  o f  $ 1 1 , 3 8 6 . 0 0 .

(b) Tlr"e I979 return l isted pet l t ionerst occupat lons in the sane

manner as on the 1978 return. Bernlce Wolfson reported total  lncoue of $12,059.00,

cons ls t lng  o f  bus lness  income o f  $11,916.00  and in te res t  lncome o f  $143.00 .

R ichard  Wol fson repor ted  to ta l  lncome o f  $1L,617.00 ,  cons ls t lng  o f  $12,975.00

286
1 0 8
3 1 5
675
300
4s6
215
240

1,300
100
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bus lness  lncome and $142.00  ln te res t  income wl th  a  cap i ta l  loss  o f  $1 ,500.00 .

Each pet i t loner f i led a Federal  Schedule C for 1979.

(1) The copy of the Federal Schedule C for Rlchard Wolfson

lndicated a busLness or professlon in sales which conststed of $24r298.00 fron

counse l l ing  and $1 ,754.00  f ron  a  se l l lng  venture  fo t  a  to ta l  o f  $26 '052.00 .

The Federal Schedule C reported the folJ-owing expenses:

Payments to Bernlce Wolfson
Merchandlse
Rental  -  RT 110
T r a v e l  ( 8 , 3 5 0  n l .  G  1 8 l C )
Suppl les -  sel l ing
Repairs & oalnt.
Sel l lng expense
Buytng expense
Llcensing fees
Telephone
Magazlnes, books, stat lonery
Dues & membershlps
Account lng
OffLce malnt.  costs & storage
Hospital l ty
Messengers & sel l lng alde
D e p r e c i a t l o n o f F & F

Total

Te lephone ($25 x  12  nos . )
Magazines, newspapers
T r a v e l  ( 8 , 6 3 0  m l .  G  1 8 l C )
Suppl les
Messenger -  MlehaeL Wolfson (son)
Pronotlon expense

$  4 ,800
1  , 659

325
r ,545

437
294
847
272
40

240
207
285
100
600
437
750
240

$13 ,077

The $13,077.00 ln total  expenses deducted from revenues of $26,052.00 resulted

ln  the  $L2,975.00  ne t  bus lness  tncome repor ted .

( i l )  The copy of the Federal  Schedule C for Bernice Wolfson

lndlcated a buslness or profession of secretar lal  servlces exchange which

cons ls ted  o f  $5 ,964.00  f ron  l la lb ro ,  $5 ,053.00  f rom Trans  At lan t lc  and $4 ,800.00

fron R. hlol fson for a total  of  $15,817.00. The Federal  Schedule C reported the

fol lowlng expenses:

$ 300
308

L ,597
118
950
433
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Ma1llngs
Postage

Tota l $ 3 , 9 0 1

The $3 ,901.00  l -n  to ta l  expenses  deducted  f rom revenues o f  $15,817.00  resu l ted

ln  the  $11,916.00  ne t  bus lness  income repor ted .

( i i f )  The wage and tax statements for petLt loners whlch were

attached to the return lndlcated $24,298.32 from the Clty of New York to

Rlchard  Wol fson and $5 ,053.30  f ro rn  Trans  At lan t ic  E lec t ron lcs ,  Inc .  and $5r964.00

fron l{albro Control Ind. to Bernice tr{olfson. Federal, State and FICA taxes

were wlthheld from each of the amounts pald to petitioners and local tax was

wlthheld fron the amount paid to Rlchard I'Iolfson by the Clty of New York. The

wage and tax statement from the City of New York also lndicated that Rlchard

trrlolfson was provlded wlth pension plan covetage. Each wage and tax statement

was stamped with an arrow polntlng to the amount contalned ln the "wages, tlps,

other compensat lon" box wlth the legend "Included ln Schedule C".

( fv;  Rlchard l lo l fsonts unlncorporated buslness tax return shows

the fol lowlng: net prof i t  and total  lncome from buslness before New York

modl f l ca t ions  was $12,975.00 ;  f rom th ls  amount  was subt rac ted  $24,298.00  ( th ts

amount was noted as "FICA wages lncluded Ln Schedule C"),  result ing ln total

ne t  loss  f rom bus lness  o f  $11r323.00 .  BernLce Wol fson 's  un l .ncorpora ted  bus lness

tax return shows the followlng: net proflt and total lncome from buslness

before New York nodlf icatLons was $11r916.00; from this amount was subtracted

$11 '017.00  (ch ls  amount  was no ted  as  "F ICA wages lnc luded ln  Schedu le  C" ) ,

result ing ln total  buslness lncome of $899.00. From thLs amount was subtracted

$180.00 as an al lowance for taxpayerts servtces for a total  net lncome fron

b u s l n e s s  o f  $ 7 f 9 . 0 0 .

1r1
84
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2. Pet i t ionersr tax returns were selected for examlnat ion along wlth

those of approximately 100 other taxpayers on the basls that thelr  returns had

been prepared by a part lcular accountant.  An lnvestLgat lon had dlsclosed that

sald accountant had consistently prepared returns on whlch an LndLvldual wlth

wage or salary lncome shown on wage and tax statements had reported said lncome

as business recelpts on Federal Schedule C. Department of Taxatlon and Flnance

auditors were dlrected to review the returns and to dlsallow claimed buslness

expense deductions if the taxpayer appeared to be an ernployee receivlng wage or

salary income reported on wage and tax statements. Pet i t lonerst c laLmed

Schedule C deduct ions were disal lowed on that basls.

3. (a) on Aprl l  2,  1982, the Audit  Dlvis lon issued a Statement of Audlt

Changes to petltioners for the year L978 whlch asserted addltLonal New York

State personal lncome t,ax due fron Rlchard Wolfson ln the amount of $414.24 and

from Bernice Llol- fson ln the amount of $404.37 and addlt lonal New York City

nonresident earnings tax due from Rlchard t lo l fson in the auount of $42.25, plus

ln te res t ,  fo r  a  to ta l  amount  due o f  $1 ,107.88 .  The bas ls  was s ta ted  as  fo l lows:

' rExpenses clained on your 1978 New York State tax return are disal lowed
as they are not consldered as ordlnary and necessary Ln the production
of income as an employee. In addltlon, your New York City nonresldent
earn lngs  tax  Ls  conputed  based on  wages o f  $24,435.00 . "

On Aprl l  14, L982, the Audlt  Dlvls lon lssued a Not ice of Def lc iency for 1978 to

Rlchard t{ol fson assert lng addl. t lonal tax due of $456.69, plus lnterest of

$133.95 ,  fo r  a  to ta l  amount  due o f  $590.64 .  On the  same dater  the  Aud l t

Dlvls ion issued a Not lce of Def lc leney for 1978 to Bernl .ce Wolfson assert lng

add i t lona l  tax  due o f  $404.37 ,  p lus  Ln teres t  o f  $118.60 ,  fo r  a  to ta l  amount  due

of.  $522.97. Since the Audit  Dlvls ion dlsal lowed pet l t loner Rlchard I ' Io l fson's

salary expense of $4,800.00 pald to Bernlce tr Iol fson, thls amount should have
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been deducted from pet i t loner Bernlce tr i lo l fsonrs lncome tot L978. Accordlngly,

the amount of additlonal tax due from petltloner Bernlce Wolfson for L978

shou ld  be  reduced f rom $404.37  to  $52.08r  p lus  in te res t .

(b) On January 26, 1983, the Audit  Dlvtsion lssued a Statement of

Audlt Changes to petltloners for the year L979 whlch asserted additlonal New

York State personal income tax due from Richard Wolfson ln the amount of

$899.23 and addlt lonal New York Clty nonresldent earnlngs tax due from Rlchard

Wolfson ln the amount of $33.84. The Statement of Audlt  Changes lndicated that

Bernice Wolfson had an overpayment of New York State personal lncome tax of

$28,47 whlch was deducted fron the amount owed by Richard ltrolfson. The total

aoount due was, therefore, $904.60, plus interest,  for a total  amount due of

$1 ,187.03 .  The bas is  o f  these changes was s ta ted  as  fo l lows:

"As a salary ernployeer jou are not a busl.ness entlty and therefore
not ent i t led to clalm Schedule D Istc]  deduct lons as these expenses
are not ordlnary and necessary for the productlon of incooe as an
employee. An lsolated transactlon does not constitute the carrying
on of a buslness and the lncome from thls transact lon equals [s lc]
to the expenses and therefore, no tncome is shown. Your wifers
lncome is decreased by the payrnent of $4800.00. I lousehold credLt
is not al lowed as your income exceeds $25,000.00. As a nonresldent
of New York Clty your total  wages are subject to the New York Clty
wage tax  on  employee [s lc ] . "

On Aprl l  8,  1983, the Audlt  Dlvls lon lssued a Not lce of Def lc lency for L979 to

Rlchard Wolfson assert lng addlt lonal tax due of $904.60, plus lnterest of

$300.69, fot  a total-  arount due of $1,205.29 A corrected wage and tax statement

for Richard llolfson from the Clty of New York lndlcates that hls ltages fot L979

were  $24,463.08  ra ther  than $24,298.32  as  or lg ina l l y  repor ted .  I lowever ,  s lnce

no addlt lonal Not lce of Def lcLency was lssued to Richard Wolfson by the Audlt

Dlvls ion t ,o ref lect this addlt lonal income, lssuance of such a not lce is now

barred by statute of l ln i tat lons.
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(c) For both of sald years, pet l t loners l temlzed thelr  deduct lons.

4. Upon the submLsslon, pet i t loners subnlt ted aff ldavi ts,  bi l ls and, ln

some cases, cancelled checks pertalnlng to the amounts clalmed as business

expenses on the Federal  Schedules C f l led for the years at Lssue. PetLt l .oner

Rlchard l lo l fson paid the sums of $195.00 for 1978 and $210.84 for L979 as dues

to the Unlted Federatlon of Teachers Unlon. As to the other expenses, no

evldence was submitced to substantiate that these expenses were other than

personal ln nature.

5. Pet l t ioners contend:

(a) That the notices of deflclency were issued on an arbLtrary and

caprlclous basis just prior to the explratlon of the perlod of linltatlon on

assessment, thus deprlvlng petltioners of the opportunity to present substanti-

ation for the clalmed deduetlons;

(b) that petltLoners are part of a large group of taxpayers who were

selected for special  scrut iny because thelr  returns had been prepared by the

same tax preparer; and

(c) that where petltloners do not have cancelled checks or other

recelpts for certaln expenses, the Department of Taxation and Flnance should

al low pet i t l -oners a reasonable est lmate of such expenses.

CONCLUSIONS OF LAW

A. That the notlces of deflclency were properly lssued and were not

arbitrary or eaprlcious. The returns were patently erroneous and the Audlt

Dlvislon was just,lfled tn dlsallowing the clalned Schedule C buslness expenses.

B. That the fact that petltlonersr returns were selected for examlnatlon

because of certaln pract ices of thelr  accountant ls l r relevant.  Pet l t loners t

llablllty depends sol-ely upon the facts adduced hereln.
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C. That pet l t loner Richard Wolfson has not sustained hls burden of proof

under sect lon 689(e) of the Tax Law and sect lon u46-39.0(e) of the Admlnistrat lve

Code of the Clty of New York to show that he was engaged ln a trade or business

other than as an employee for the years 1978 and L979. Pet i t loner Bernlce

Wolfson has not sustalned her burden of proof under sect lon 689(e) of the Tax

Law to show that she was engaged Ln a trade or buslness other than as an

employee for the yeat L979. Expenses claimed on Schedules C may not,  therefore,

be deducted under sectLon 62(l)  of  the Internal Revenue Code.

D. That,  as lndlcated ln Flndlng of Fact "3(a)",  the New York Stat,e

personal lncome tax def ic lency asserted against petLt loner Bernlee Wolfson for

the  year  1978 is  reduced f ron  $404.37  to  $52.08 ,  p lus  tn te res t .  As  lnd lca ted

ln Findlng of Fact "4",  pet l t loner Rlchard t lo l fson was ent l t led to a Schedule A

tteolzed deduct ion for union dues ln the amount of $195.00 for L978 and $210.84

for 1979, which amounts were deducted fron hls wages for payment to the United

Federat ion of Teachers.

E. That the petltlons of Rlchard Wolfson and BernLce tr{olfson are granted

to the extent lndlcated in Concluslon of Law "D", supra; thac the Audlt  Dlvis lon

ls dlrected to rnodify the not lces of def ic lency issued Aprl l  14, 1982 td each

pet l t l .oner and the Not lce of DefLcl .ency issued Aprl1 8, 1983 to pet l t loner

Rlchard Wolfson accordingly;  and that,  except as so granted'  the pet l t lons are

ln al l  other respects denLed.

DATED: Albany, New York STATE TAx COMMISSION

PRESIDENT

COMMISSI

JUN I 81eS7




