
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Al f red

the  Pe t i t i on

Wl-lcox

o f
o f

E . AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  L 9 7 4 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an ernployee of the State Tax Cornnlssion, that he/she is over 18 years
of age, and that on the 20th day of February, L987, he/she served the ht i thin
not ice of Decision by cert i f ied mai l  upon Alfred E. Wilcox the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Alfred E. Wilcox
573 Freeman St .
Corning, NY 14830

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this

i-n a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee is the pet i t ioner
forth on said wrapper ls the last knovm address

of Feb,ruary, 1987.

thor ized to i s te r  oa t
pursuant to Tax w sec t ion



S T A T E  C F  N E W  Y O R K
S T A T E  T A X  C  O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  20 ,  1987

Al f red  E.  Wi lcox
573 Freeman St .
Corn ing ,  NY 14830

Dear  Mr .  Wi lcox :

Please take not ice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your r ight of  review at the adminlstrat ive 1evel.
Pursuant to sect ion(s) 690 of.  the Tax Law, a proceeding in court  to revlew an
adverse declsion by the Stat,e Tax Conmission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract i .ce Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, wlthin 4 months from the
date  o f  th l -s  no t ice .

Inquir les concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Bul lding /19, State Campus
Albanyr New York 12227
Phone #  (518)  457-2086

Very truly yours '

STATE TAX CO}OIISSION

cc :  Tax ing  Bureaurs  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

O I

ALFRED E. WILCOX

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Year 1974.

DBCISION

Petir ioner,  Al fred E. I{ i lcox, 573 Freeman Street,  Cornl-ng, New York 14830,

f i led a pet i t ion for redetermlnat ion of a def lc iency or for refund of personal

income tax under Article 22 of the Tax Law for the year L974 (tLLe No. 24932),

A hearing was held before Arthur Brayr Hearing Off icer,  at  the off lces of

the State Tax Commission, 164 Hawl-ey Street, Blnghamton, New York, on June 17'

1986 a t  1 :15  P.M. ,  w i th  a l l  documents  to  be  submi t ted  by  Ju ly  1 ,  1986.  Pet l t loner

appeared Eg -.  The Audit  DlvLsion appeared by John P. Dugan, Esq. (Deborah J.

Dwyer ,  Esq.  r  o f  counse l ) .

ISSUES

I. Whether petitloner rdas entitl-ed to claim an exemption and child care

deduct ion for his son.

II. Whether petitioner was able to substantiate the amount claimed for

certaln business and personal deduct ions.

FINDINGS OF FACT

1.  Pet i t loner ,  A l f red

Resident. Return for the year

was a mason and clalured two

various l tenlzed deduct ions.

E. ltrllcoxe tLmely fl1ed a New York

L974. On this return, pet l t ioner

exemptions, certain adjustnents to

State Income Tax

reported that he

income and
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2. On Apri l  4,  L978, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t loner,  Al fred E. Wilcox, assert ing a def ic lency of personal income tax for

the  year  1974 Ln  the  amount  o f  $264.24 ,  p lus  in te res t  o f  $66.62 ,  fo r  a  to ta l

amount due of $330.86, The revised Statement of Audit  Changes, which was

issued on September 12, 1977, explained that the proposed def ic iency of personal

i.ncome tax was based upon the disallowance of a series of items which petitioner

clalned on his New York State Income Tax Resident Return for the year L974.

The revised Statement of Audlt Changes explalned that items adjusted were as

fo l lows:

I ten

Exemption

Contributions
Equipment

C h l L d  C a r e  1 7 0 . 0 6 r  - 0 -  1 7 0 . 0 6
T r a v e l  e x p e n s e s  L , 4 6 8 , 6 5 '  1 2 9 . 1 6  l ' 3 3 9 . 4 9

Claimed All-owed Adlustnent-

$  6s0 .00  $  -0 -  $  6s0 .00

318 .00  104 .00  2 t4 .00
374 .94  258 .85  116 .09

3. The exemption and child care expenses were disallowed because petitioner

did not have custody of his son. The travel expenses were allowed to the

extent that petitioner was able to document travel out of the area of his home

plus 200 niles for travel between different plants in Corning, New York for

Corning Glass Works less reimbursement provided by hls employer. The charltable

contrlbutions and equipment expenses were allowed to the extent that petitioner

was able to furnish documentation substantiating these expesnes.

4. During the year in issue, pet i t ionerts son, Matthew' l ived with

petltioner from January 1974 through approxlmately the end of June L974. On or

about Septeurber 16, I974, pet i t ioner and his wife entered into a separat ion

agreement which provlded that pet i t ionerfs wife would be granted custody of

1  In  fac t ,  the  amount  o f  t rave l  expenses  c la imed was $L '462.65 .
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Matthew. The agreement also provided that petitioner was to pay hls wlfe

$25.00 per week for the support  of  his chl ld.  Furthennore, the agreement

provlded that petitioner would have the right to clain the chl1d as a dependent

for income tax purposes.

5. 0n October 10, 1974, pet i t ioner obtalned a judgment of divorce from

his wife.  The divorce decree provlded that the separat ion agreement would be

incorporated but not merged Ln the dlvorce decree.

6, After the separat ion agreement was entered lnto, pet i t ioner pald for

h is  sonts  expenses  p lus  $25.00  per  week.  Pet i t ioner  pa ld  nore  than $600.00

durLng I974 to support  his son.

7. During the year in issuer pet i t ioner rras enployed as a mason for

Corning Glass Works. In this capacity,  l t  was necessary for pet i t loner to

travel f rom one plant s i te to another.  I t  was the pol icy of Corning Glass

Works to reimburse pet i t ioner for out-of- town mileage ln the United States at a

rate of $.12 per mi le and to provide reimbursement for t raveL in Canada at a

rate of $.125 per ml1e. Mi leage withl .n Corning, New York was not reimbursed.

At the hearlng, petitioner presented a schedule of travel reLmbursement from

Corning Glass Works showlng that petitioner was reLmbursed during L974 fot a

to ta l  o f  3 ,438 n i les  resu l t ing  in  a  re lmbursement  o f  $416.54 .  In  cont ras t '

petitioner reported business travel mil-eage of 12r 140 and reimbursenent of

$370.80  on  h is  incone tax  re tu rn  fo r  1974.

B. During the year in issue, pet i t ioner r{as required to travel on behalf

of  his trade unlon. Pet l t ioner considered this mi leage deduct ible on his

income tax return. The record is unclear whether pet i t ionerts travel on behal- f

of his unton accounts for the total of the addltional urLleage reported on the

incone tax return in excess of that relnbursed by the employer.
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9. No evidence nas presented as to whether petitl-oner received lncome

from his act lv i t ies on behalf  of  the union.

10. At the hearingr pet i t ioner presented a suff lc ient number of involces

and cancelled checks to substantiate the amount petitloner clalmed on hls

income tax return for equipment expenses.

11. At the hearing, pet i t ioner presented a group of payrol l  statements to

establ ish that he contr ibuted $.50 per week to a chari table organlzat ion

through payrol-l deductions.

CONCLUSIONS OF LAW

A. That,  dur lng the year ln lssue, i t  was permi.ssible for parents who

have divorced or separated to agree that the noncustodLal parent may claln an

exempt ion  fo r  a  dependent  ch i ld  (Treas .  Reg.  S  1 . I52-4 td l t2 l ) .  S ince  such an

agreement r,ras entered lnto, the fact that petitloner did not have custody of

his son dld not preclude hlm frour being entitled to claim hls son as an exemptlon.

B. That,  wlth respect to the chi ld care deduct lon during the year in

issue, a chi ld could be treated as a qual i fy ing individual for a parent not

havlng custody when the dependency exemptlon lras released by the noncustodial

p a r e n t  ( I . R . C .  $ 1 5 1 [ e ] ;  S $ 1 5 2 ,  2 1 4  l a m e n d e d  L 9 7 6 ] ) .  T h u s ,  t h e  a s s e r t e d  g r o u n d

for the denial of the deductlon of expenses for household and dependent care

services was erroneous as a matter of  l -aw. Consequent ly,  the proposed adjustment

el ininat ing the deduct ion for chl l -d care service ls rejected.

C. That pet l t ioner has fai led to sustaln hls burden of proof of establ ishing

that he is ent i t led to travel expenses ln excess of those permlt ted by the

Audit  Dlvis ion (Tax Law $689[e]) .  I t  ls noted that pet i t ioner has not shown

that travel expenses on behalf of his union were deductLble as either related

to  a  t rade or  bus iness  ( I .R .C S l62 ta l t2 l )  o r  expenses  re la ted  to  the  produc t lon
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of lncome (I .R.C. 5212).  However,  in view of the typographical  error noted in

footnote t '1",  the adjustnent of t ravel expenses should be reduced by $6.00.

D. That pet i t ioner has fai led to sustaln hls burden of proof of estabLishing

that the amount of the charitable contributlons allowed by the Audit Division

was unreasonable or improper (Tax Law $689tel) .

E. That petltioner has submitted sufficient documentary evLdence in the

form of invoLces and cancelled checks to substantlate the amount clained on his

lncome tax return for equipment expenses. Thusr the proposed adjustment to

pet i t ioner 's deduct ion for equipment expenses is rejected.

F. That the pet i t ion of Al fred E. Wllcox ls granted to the extent of

Conc lus ions  o f  Law t tA t t ,  t tB t t ,  t tC t t  and t tE t t  and the  Aud i t  D iv is ion  ls  d i rec ted  to

nodify the Not ice of Def ic iency, issued Apri l  4,  I978, accordingly;  as nodLf ied,

the Not ice of Def ic iency is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 0 1987
PRESIDENT


