
STATE OF NEW YORK

STATE TAX COIYMISSION

In the Matter of the
of

J. Wesley (deceased) and

Peti t lon

Louise Vibbard

for Redeterminat.ion of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1982.

State of New York :
s s .  :

County of Albany :

Connle A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Commission, that she is over 18 years
of age, and that on the 14th day of August ' 1987, she served the within
not ice of decision by cert i f ied mai l  upon J. t r Iesley (deceased) and Louise
Vibbard the pet i t ioner in the within proceedinE, bY enclosing a Erue copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

J. Wesley (deceased) and Loulse Vlbbard
110 Orchard  St ree t
Schohar ie ,  NY L2I57

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under che exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

that  the said addressee is  the Pet i t ioner
forth on said wrapper is t lre last knolf,n address

That deponent further says
herein and that the address sec
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  August ,  1987.

lzed to administ,er
nt to Tax Law sect

ths
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O I ' T } { I S S I C N

A L B A N Y ,  N E i l  Y O R K  1 2 2 2 7

August 14, 1987

J. Wesley (deceased) and Louise Vibbard
110 Orchard  St ree t
Schoharie, NY 12L57

Dear Mrs. Vibbard:

Please take not ice of the decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse declsion by the State Tax Cornmisslon may be instituted only under
Art ic le 78 of the Civi l  Pracr ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not i .ce.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fi-nance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding / /9,  State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX CO}S{ISSION

cc: Taxing Bureauts Representat ive

Peti . t ioner I  s Representat i .ve:
Frank A. Decker
36 Main Street
Cobleski l l ,  NY 12043



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f

J. WESLEY VIBBARD (DECEASED) AND LOUISE VIBBARD

for  Redeterminat i -on of  a Def ic iency or  for
Refund of Personal Income Tax under LtticLe 22
of  the Tax Law for  the Year 1982.

Peti t ioners, J.  Wesley Vibbard (deceased) and Louise Vibbard, 110 Orchard

Street,  Schohari-e,  New York 12157, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal incone tax under Art ic le 22 of the Tax Law

for  the  year  1982 (F i le  No.  61931) .

A hearing was held before Arthur Bray, Hearing Off icer,  at  the off ices of

the State Tax Commission, W. A. Harr iman Campus, Albany, New York on February 24'

L987, with al t  br lefs to be submitted by May 19, 1987. trhe pet i t loner appeared

by Frank A. Decker,  Esq. The Audit  Dlvis ion appeared by John P. Dugan' Esq.

( T h o m a s  C .  S a c c a ,  E s q . ,  o f  e o u n s e l ) .

ISSUE

Whether the Audit Division properly concluded that the amount clairned by

Mr. Vibbard as a business bad debt should have been treated as a nonbusiness

bad debt .

FINDINGS OF FACT

DECISION

f i led a New York

e lec ted  a

th is  return,

on the balance

1.  Pet i t ioners,  J .  Wesley Vibbard and Louise D.  Vibbard '

State Resident  Income Tax Return for  the year  1982 whereln they

f l l ing status of  t rMarr ied f i l ing separate ly  on g retur$rr .  On

Mr.  Vibbard c la imed a business bad debt  ar is ing f rom a defaul t

of  a promissory note.
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2 .  On  Ap r i l  8 ,  1985 ,  t he  Aud i t  D i v i s l on  i ssued  a  No t i ce  o f  De f i c i ency  to

pet i t ioners asser t ing a def ic iency of  personal  income tax in  the amount  of

$ 3 , L 2 7 . 9 B  p l u s  i n t e r e s t  o f  $ 6 9 5 . 2 3  f o r  a  b a l a n c e  d u e  o f  $ 3 , 8 2 3 . 2 1 .  T h e  b a s i s

of  the asser ted def ic iency was that  the defaul t  on the promlssory note should

be t reated as a nonbusiness bad debt .

3.  Pr ior  to  1970,  Mr.  Vibbard and a Mr.  Cornel ius l , I r ight  were par tners in

a store known as the Schohar ie Department  Store ( " the businesst ' ) .  The business

was located on Main Street  in  Schohar ie,  New York.  In  January I97O, Mr.

Vibbard became the sole owner of  the business.

4.  Pr ior  to  and dur ing the years 1970 through 197214r.  Vibbard pract iced

law in an of f ice located on Main Street  in  Schohar ie,  New York.  Several  t imes

a day Mr.  Vibbard would leave h is  law of f ice and go to the business.

5.  Mr.  Vibbardrs dut ies wi th respect  to  the businegs consisted of  mainta in-

ing the recordkeeping system, banking,  par t ic ipat ing in  decis ions wi th resPect

to the quantity and quality of inventoryr pricing, determining insurance

coverage, naintaining payroll and hiring and fir ing employees.

6.  In  1973,  Mr.  Vibbard sold the business to Wayne J.  l l i l ley.  Mr.

Wi l leyts purchase of  the business was f inanced in par t  by a promlssory note

s igned by Mr.  and Mrs.  Wi l ley.  The promissory note represented a por t ion of

the purchase pr ice for  the sale of  the business inventory.

7.  Pet i t ioners repor ted the sale of  the business od thei r  Federal  and New

York State income tax returns.

8 .  In  o r  about  Apr i l  1977,

promissory note. At the t ine of

n o t e  w a s  $ 3 1 , 0 5 5 . 1 6 .

Mr. Willey ceased uraking Payments on the

the default, the amount due on the promissory
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9. In 1982, Mr. t r{ i l ley f i led a pet i t ion in bankruptcy in the United

States Bankruptcy Court  for the Northern Distr ict  of  New York. The pet i t ion

included the balance due on the promissory note.

10. The Internal Revenue Service has not quest ioned Mr. Vibbardrs treatment

o f  the  debt  as  a  busLness  bad debt .

CONCLUSIONS OF LAW

Ehan:

A .  Tha t  I .R .C .  S  166 (d )  (2 )  de f i nes  a  "nonbus iness  deb t "  as  a  deb t  o the r

"  (A)  a debt  created or  acquired (as the case nay be)  in
connect ion wi th a t rade or  busl -ness of  the taxPayer;  or

(B)  a debt  the loss f rom the worth lessness of  which is
incurred in  the taxpayerrs t rade or  business. t '

B.  That  the Audi t  Div is ion proper ly  concluded that  the debt  in  issue was

a nonbusiness bad debt  s ince Mr.  Vibbard was not  in  the business of  prov id ing

f inancing for  the purchase of  a s torers ent i re inventory.  Therefore,  the Audi t

D i v i s i on  p rope r l y  t r ea ted  the  deb t  as  a  sho r t - t e rm  cap i t a l  l oss  ( I .R .C .

$  166 td l t 1 l ) .

C. That  the fact  that  the Internal  Revenue Serv ice d id not  quest ion

pet i t ionerrs Federal  return is  i r re levant .  The State Tax Conmission may

conduct an independent audit or examination.

D.  That  s ince Mr.  and Mrs.  Vibbard f i led separate l j  on one return and the

bad debt  in  issue was only c la imed by Mr.  Vibbard,  the Not ice of  Def ic iency is

cancel led wl- th respect  to  Mrs.  Vibbard.

E.  That  the pet i t ion of  J .  Wesley Vibbard (deceased) and Louise Vibbard

is  granted only to the extent  of  Conclus ion of  Law t tD",  except  as so granted '



the petition is denled and the

sustained.

DATED: Albany, New York

AU6 T 41987
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Not ice  o f  Def ic iency ,  da ted  Apr i l  8 ,  1985 is

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


