
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

William G. Van DeWeghe

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 5 .

AFFIDAVIT OF },IAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 10th day of  February,  1987,  he/she served the wl th in
not ice of  Decls ion by cer t i f ied mai l  upon Wl l l iarn G.  Van Del{eghe the pet i t ioner
in the wi th in proceeding,  by encl -os lng a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Wlll ian G. Van Del{eghe
886 Peck Pond
Hi l ton,  NY L4468

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Unl ted States Posta l
Serv ice wi th ln the State of  New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
10th day of February

administer oaths
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

tr{il l lan G. Van DeWeghe

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 5 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the lOth day of February, 1987, he served the within not lce
of Decislon by cert i f ied mai l  upon Michael A. Rose, the representat ive of the
pet l t j .oner in the wlthin proceeding, by enclosing a true eopy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Mlchael A. Rose
One Exchange St. ,  Suite 300
Rochester ,  NY I46L4

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last  known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

fur ther  says that  the said addressee is  the rePresentat ive
herein and that  the address set  for th on said wrapPer is  the

of  the representat ive of  the pet i t ioner .

Sworn to before me th is
10 th  day  o f  Feb rua ry ,  1987 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O Y U I S S I O N
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February 10, L987

Wllliarn G. Van DeWeghe
886 Peck Pond
l l i l ton, NY 14468

Dear Mr. Van DeWeghe:

Please take not ice of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of review at the admi.nlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decisi .on by the State Tax Connission may be inst i tuted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund al-lowed in accordance
with this decLsion may be addressed to:

NYS Dept.  Taxat lon and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-20B6

Very truly yours,

STATE TAX CO}ffISSION

cc :  Tax ing  Bu reau rs  Rep resen ta t i ve

Pet i t . ioner  I  s  Representat lve :
Michael  A.  Rose
One  Exchange  S t . ,  Su i t e  300
Roches te r ,  NY  14614



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon

o f

WILLIAM G. VAN DEWEGIIE

for Redeternl.natlon of a Deflclency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Year 1975.

DECISION

Peti t loner,  Wil l lam G. Van DeWeghe, 886 Peck Road, Ht l ton, New York 14468,

flled a petitlon for redeterml"nation of a deftclency or for refund of personal

lncome tax under Art lc le 22 of.  the Tax Law for the year 1975 (Fl le No. 51183).

A forrnal hearing was held before Tlmothy Alston, Hearl.ng Offl.cerr at the

offices of the State Tax CornmLsslon, 259 Monroe Avenue, Rochester, New York' on

September  15 ,  1986 a t  1 :15  P.M.  Pet l tLoner  appeared by  Mlchae l  A .  Rose,  Esq.

The Audlt  DLvlslon appeared by John P. Dugan, Esq. (James Del la Port ,a '  Esq. '  of

counsel) .

ISSUES

I. t r{hether the Tax Co'nLsston has Jurtsdlct ton to conduct a hearLng and

render a decleLon hereln.

I I .  Whether the NotLce of Def lctency heretn ls barred by the relevant

Statute of Llnl tat lons.

III. Whether the l"ssuaoce of the Notice of Deficlency hereln was prenlsed

upon a factual basLs.

IV. Whether petLtLoner lraa a person requtred to collect' truchfully

account for any pay over wtthholdlng taxes on behalf of Dutchnanrs Bar & Grtll,

Inc.,  and whether pet i t loner wl l l fu l ly fai led to do so.
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FINDINGS OF FACT

1. On November 28, 1983, the Audtt  Dtvl .s lon tssued to pet i t loner,

Wll l lan G. Van DeWeghe, a Not lce of Def ic lency assert lng penalty of $1,200.40

for the year 1975 pursuant to sectton 685(g) of the Tax Law. The not lce was

prenised upon the Audit  Dtvtsionrs assert lon that petLt loner l ras a responsl"ble

off tcer of Dutchnan's Bar & Gr111, Inc. (" the corporattonfr)  dur lng the year at

lssue and that the corporatlon had falled to pay over to the Audlt Dl"vLsion

$1,200.40 ln New York personal lncome taxes wlthheLd fron lts enpl-oyees durlng

that year.

2. The Audit  Dlvl"sion's records reveaLed that the corporatton dld not

f l le returns for income tax withheld (Form IT-2101) for the year 1975. The

corporatton dld f l le a reconct l tat ton of tncome tax wlthheld (Form IT-2103) for

the year at lssue, whlch lndtcated that the corporat lon had wtthheld $1,200.40

in income tax for 1975. The corporat ion dld not rernl t  any part  of  the $1,200.40

whlch lt had wlthheld durLng the year.

3. The corporat lon's f l led franchl"se tax report  for L975, stgned on the

corporat lonrs behalf  by Rlchard NeLtz, l lsted pet l t loner as Lts presldent and

treasurer.  The report  lndlcated that Mr. Neltz was the corporat ionts vtce-

presldent.  The corporat ionfs f l led franchlse tax report  fot  L976 lndlcated

that pett tLoner had reslgned as of June 30, 1976.

4. In June 1974 petLtioner and Rlchard NeLtz formed Dutchmanrs Bar &

Grl l l ,  Inc.,  and ln July 1974 the corporat ion commenced operat ion of a bar

located at 7 Maln Street,  Hl" l ton, New York. Both pet i t ioner and Mr. Nettz were

50 percent shareholders of the corporat ion at l ts lncept lon and also jolnt ly

operated the buslness. Pet l tLoner held the t l t les of presldent and treasurer

and Mr. Nettz held the t l t les of v l"ce presldent and secretary at the corporat ionrs

lncept ion.
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5. Both pet l tLoner and Mr. Neltz were also empLoyees of the corporat lon

frorn the tLme lt began dolng buslness. The two shared bartendlng duties and

dtvlded other dutles, wtth petitloner handllng nalntenance and Mr. Neltz handllng

the corporatlonfs bookkeeping and cax matters. Petltloner and Mr. Nel"tz each

had authorlty to slgn checks on the corporatl"onts behal-f. Petittoner also had

authorl-ty, along wlth Mr. Neitz, to hlre other enployeee, although Mr. Neitz took

care of flrlng employees. At all times durLng hls assocLatlon wtth the corporatLon,

pett t loner had access to the corporat ionfs books and records.

6. Pet i t loner dld not deny that he was a responslble off lcer of the

corporatlon from its lnceptLon through April or May of I975. Petltloner

contended that he termLnated hls relattonshtp wlth the corporatlon at that tlme,

although he was uncertain of which month, aod that he subsequencly obtained

employment elsewhere. Petl-tloner contended that he had subml.tted a letter of

reslgnatton to the corporatLonrs attorney at the tlne of hls separatton from

the corporatLon. Nelther an origtnal nor a copy of any such Letter was produced

at the hearlng. Petltloner also falLed to produce any documentatlon regarding

his enployment subsequent to hls departure fron the corporatlon, such as tncome

tax returns or I,I-2 forns, which documentatlon rnlght establLsh when petltloner

termtnated his relatlonship with the corporatlon.

CONCLUSIONS OF LAW

A. That during the year at tssuer sect lon 685(g) of the Tax Law provlded,

ln pertlnent pbrt, the followlng:

'rWlllful faLlure to collect and pay over tax. - Any person
required to col lect,  t ruthful ly account for,  and pay over the tax
lmposed by thls art ic le who wl l l fu1ly fat ls to col lect such tax or
truthfully account for and pay over such tax or wlllfully attenpts
tn any manner to evade or defeat the tax or the payment thereof,
shall, ln addition to other penaltl-es provlded by law, be llable to a
penalty equal to the total amount of the tax evaded, or not collected,
or not accounted for and pald over."
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B. That penalt les assert ,ed pursuant to sect lon 685(g) of the Tax Law are

'rseparate and lndependent of the eorporate L1ab11tty for the unpaLd wlthholdlng

Eaxes. ' f  (Matter of  Yel l - ln v.  State Tax Conmlsslon, 81 AD2d 196, f98.)  AccordLngly '

the Commtsslon has jur lsdlct l"on to determlne pet l t ioner 's l l .abi l t ty hereln'

regardless of whether or not the corporatlon had fl1ed a correct return for

the period at issue. In this regard lt ls ooted that the corporatlon hereln

did noE flle a return for the year at issue; for the reconcl"l-latlon forn (Forn

IT-2103) whlch was f l led does not const l" tute a return for purposes of sect lon

685(a) of the Tax Law (see Matter of Ronald Talbot,  State Tax Comrnlsgton, Aprl l  23,

1982) .

C. That the assert lon of penalty pursuant to sectton 685(g) of the Tax

Law ls not llnLted by the three year perlod set forth ln sectlon 683 of the Tax

Law and a not lce of def lc iency lssued pursuant to sect loo 685(g) ls not subJect

to any perlod of l ln l tat ions ln the Tax Law (see Matter of WoLfst i tch v.  State

Tax CommlssLon L06 IDzd 745,747).  Accordlngly,  the Not ice of Def lc iency

heretn eras tlmely issued. Moreover, lt l.s noted that the corporation dld noc

f l1e a return for the year at lssue (Concl-usLon of Law "B").  Consequent ly,

even Lf the NotLce of Deflcl"ency hereln were subject to the 3 year perlod of

l ln i tat tons set forth Ln sect l"on 683, sectton 683(c)(1)(A) of the Tax Law would

al1ow lssuance of a Not lce of Def lc lency at any t tme.

D. That the issuance of a Not lce of Def lctency must be prenlsed upon a

factual basls (see Matter of Joseph and Jeannette Fr ledberg, State Tax

Connlssion, January 3, 1983).  In vlew of Flndings of Fact "2tt  and t t3",  the

Audlt Divl.slon had such a factual basls.

E. That sectton 685(n) of the Tax Law provldes that,  for purposes of

subdlvis lon (g),  the term person:
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' r [ I ]ncludes an lndlvldual,  corporatLon or partnershLp or an
officer or employee of any corporatlon (lncludlng a dlssolved
corporatl"on), or a member or employee of any partnershLp, who as such
offlcer, enployeer or m€ober l"s under a duty to perforn the act ln
respect of whlch the vtolat lon occurs."

F. That petitloner has not sustalned hls burden of proof lnposed under

sectLon 689(e) of the Tax Law to show that he was not a person required to

collect, truthfully account for, and pay over the wlthholdtng taxes of Dutchmanrs

Bar & Grt l l ,  Inc. for the year at issue and who wl l l fu l ly fal led to do so. In thls

regard lt ls noted that petltioner falLed to subnlt any documentary evldence l"n

support  of  hts postt lon.

G. That the petition of Wllllan Van Dei'Ieghe ls ln all respects denled and

the Notice of Def lcLency issued November 28, 1983 ls sustatned.

DATED: Albany, New York STATE TAX C0MMISSION

FEB 10 1987 t . A

PRESIDENT


