
STATE OF NEI4I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon
o f

George & Char lot te Valente

for  Redeterminat ion of  a Def ic lency or  Revis ion
of  a Determinat lon or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r s  1 9 8 0  -  1 9 8 i .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the l ,Oth day of February, 1987, he/she served the wlthin
not ice of Decision by cert i f ied mai l  upon George & Charlot te Val-ente the
pet i t ioners in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid hrrapper addressed as fol lows:

George & Charlot te Valente
136 Park Avenue
Har r ison ,  NY 10528

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me th is
IOth day f  February ,  1287.

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

George & Char lot te Valente

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r s  1 9 8 0  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Coumission, that he/she ls over 18 years
of age, and that on the l0th day of February, 1987, he served the within not lce
of Decision by cert i f ied mai l  upon Irwin Leisner,  the representat ive of the
pet i t i -oners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Irwin Leisner
I42O lork Avenue
New York, NY 10021

and by deposir ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal-
Service withln the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10th day of Feb

o adminis ter  oaths
Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } l I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

February 10, 1987

George & Charlot te Valente
136 Patk Avenue
Har r ison ,  NY 10528

Dear Mr. & Mrs .  Va len te :

Please take not ice of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornrnission nay be inst i tuted only under
Art ic le 78 of the Civl1 Pract ice Law and Rulesr and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date  o f  th ls  no t ice .

Inquiries concerning the computatlon of tax due or refund al-lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat lon and Flnance
Audit Evaluation Bureau
Assessnent Review Unlt
Bul lding #9, State Caupus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMIIiISSION

cc: Taxlng Bureauts Representat ive

Peti t , ioner t  s Representat lve :
I rwin Leisner
1420 York Avenue
New York ,  NY 10021



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pett t lon

o f

GEORGE VALENTE AND CI{ARLOTTE VALENTE

for RedeternlnatLon of a Deficlency or for
Refund of Personal- Income Tax under AttLcLe 22
of the Tax Law for the Years 1980 and 1981.

DECISION

Petltloners, George Valente and Charlotte Valente, 136 Patk Avenue,

Harr lson, New York 10528, f lLed a pet l" t l "on for redeternLnat lon of a def lctency

or for refund of personal lncome tax under Artlcle 22 of. the Tax Law for the

y e a r s  1 9 8 0  a n d  1 9 8 1  ( F l l e  N o .  5 5 1 6 9 ) .

A hearl.ng was held before Allen CaplowaLth, HearLng Offlcer, at the

offlces of the State Tax Co "nlssion, Two World Trade CenEer, New York, New York

on Septembet 12, 1986 at 9:30 A.M. Pet i t loners appeared by Irwin Leisner.  The

Audlt  DLviston appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.,  of

counse l ) .

ISSUE

Whether,  as the result  of  a f le ld audlt ,  adjustnents attrLbut l"ng addlt lonal

personal l"ncome to pet{tLoner George Valente, for the years 1980 and 1981' were

ProPer .

FINDINGS OF FACT

1. Pet l t loners, George Valente and Charlot te Valente, tLmely f lLed jotnt

New York State resldent lncome tax returns for the years 1980 and 1981 whereon

the only earned lncome reported for each year was the wages earned by Mr.

Valente as folLows:
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EmpLoyer

Bartval  Inc.,  1481 Second Avenue
New York, New York 10021

Eastpark Flower Shop Inc., 34 East Parkway
Scarsdale, New York 10583

TOTAL

$14 ,500 .00  $  16 ,800 .00

13 ,230 .00 1 4  , 5 L 2 . 5 O

$27 ,730 .00  $31 ,312 .50

I  980 1 9 8 1

2. On Aprl l  10, L984, the Audlt  DlvlsLon lssued a Stacenent of Personal

Incoue Tax Audtt Changes to petttloners wherein, as the result of a cash

avallabtllty audlt, adjustnents were made attributlng addltlonal personal

lncome o f  $15,876.00  (1980)  aod $11,617.00  (1981)  to  pe t l t loner  George Va l -en te .

Sald anounts were deemed constructlve dlvldends from Bartval Inc. slnce Mr.

Valente had a proprtetary interest ln saLd buslness. AccordlngLy'  a Not lce of

Def ic lency nas tssued against pet l t loners oo May 30, L984 assert lng addtt lonaL

persona l  income tax  o f  $3 ,685.00 ,  p lus  pena l ty  o f  $185.00  and ln te res t  o f

$1 ,198.43  fo r  a  co ta l  due o f  $5 ,068.43 .  Sa id  pena l ty  was asser ted  fo r  neg l l "gence

pursuant to sect ion 685(b) of the Tax Law.

3. On Decenber 15, 1983, pet l t toners executed a consent form extendlng

the perlod of l - lnt tat lon on assessment for 1980 to any t tme on or before Aprl l  15,

1985. Accordlngly,  the aforesatd Not lce of Def lc lency nas Eimely lssued for

sald year.

4. Pett tLoners had three chl ldren durlng the years at lssue. One chl ld '

Ananda Kate Valence, was born october 12, 1980. Durl"ng 1980, petitloners'

other chLldren were age two and eleven.

5. The estinated llving expenses tncluded ln the cash avatlablllty

analysls were deternLned by assignLng certain amounts to ttems LLsted categorl-

cally on the cash llvl"ng expense schedule as follows:
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Item 1 9 8 0

$6  ,668  .  oo
2 ,228 .00
I  , 550  . 00

475 .00
1 ,  187  . 00
1 ,151 .00

198r

$6 ,  926  . 00
2 ,492 .00
1 ,675 .00

538 .00
r ,240 .00
I  ,  234 .00

Food
Transportatlon
Clothlng
Personal Care
Other Fanll-y Consumptton
Other Items

Accordlng to sald schedule, the amounts assLgned were taken from an

undetermLned "chart". A notatlon appears on the schedule to the effect that

all amounts asslgned, wLth the excepElon of transportatlon, include a 207"

l.ncrease for the r'5th Fanlly Member'r. It ls assumed that the "5th FanlLy

Member" referred to is the chl ld born Octobet L2, 1980.

6, PetltLoners all-eged that the requlrements were overstated on the cash

aval labl l l ty analysls by $9,000.00. Sal.d anount they contended ls conprLsed of

cash glfts made to thelr chlLdren by fanlly members for occaslons such as

chrlstenlngs, bapt lsmals, bLrthdays and Christmas. Such gl f ts '  they claLm'

were deposlted Lnto their checklng account.

7. To support thel"r content,ion that such gifts $rere made to thetr children

durlng the years ag lssue petlttoners submitted six affidavlts from fanlLy

members. AccordLng to such affLdavlts,  the total  gl f ts uade to pet l t lonersr

ch l ld ren  tn  1980 were  $3 ,450.00  and tn  1981 such g i f t s  to ta l led  $3 '985.00 .  No

cancelled checks were submltted to show that funds were transferred to the

chlldren from reLatlves or that lf such funds were transferred, that the glfts

were ln fact deposited into petLttoners'  eheckLng account.

8. on November 9, 1981, pet l t ioners opened three Dreyfus Llquld Asset

Accounts ln thelr  chl ldrenfs lndividual names, each ln the amount of $3'000.00.

Although petttloners contended that the source of funds deposlted Lnto sald

accounts were the glfts made to thelr chlldren, no evldence lras subnltted to

support such contention.
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9. Pet l t toners subnlt ted a statenent from Mrs. Valente's parents l therein

they claimed that they gave petittoners cash glfts durlng the years at lssue.

In such statement the amount of such glfts ls estimated. No supportlng documen-

tatton was submltted to substant l"ate such al leged gl f ts.

10. I f  was al leged by pet l t ionerst representat lve that Mr. Valente borrowed

$11,000.00 from hls brother,  John Valente, dur lng 1980 for which no credlt  was

gtven as a source of funds. lle submttted an af ficlavlt by John Val-ente dated

Itay 29, 1985 wherein elght separate 1980 amounts, purportlng to be loans to

pet i t loner George Valente, total lLng $11,000.00, were l isted. l le claLmed that

sald loans were depostted by petittoner George Valente Lnto hls checking

account. However, although the audLt workpapers show deposlts of the amounts

l lsted on satd aff ldavi t  on the dates speclf ied, at  least one such deposlt  of  a

speclf lc al leged loan proved to be a transfer of funds fron pet i t ionersf

savlngs account rather than a loan. It was further contended that the purported

loans were repald in ful l  to John Valente on July 31, 1980. To evtdence thts

contention petltloners submitted a cancel-led check to John Valente dated

July 31, 1980 ln the amount of $11,000.00. No docurnentat lon was submltted to

show that a debtor-credltor relat ionshlp exlsted ln 1980 or that the purported

lndlvldual loan amounts were transferred from accounts of John Valente. In any

case, even l"f the alleged loans were acceptedr repayment ln full durlng the

saoe year would lead to offsettl"ng adJustments which would have no effect on

the def lc lency.

CONCLUSIONS OF LAW

A. That sl"nce one of pettt,iooerst chll-dren \ras born October 12, 1980' l"t

was erroneous for the Audlt Divlsion to Lncrease the 1lvl"og expenses for 1980

by 20 percent reLatLve to thls chtld. An lncrease of 7 perceat Ls deeued
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approprlate. AccordLngly, the cash llvlng expenses for 1980 are recomputed

fol lows:

1980 Cash Llving Expenses

Iten

Food
Transportation
Clothing
Personal Care
Other Fanlly Consumptton
other Items

Total Llvlng Expenses
Less: Pald by Check
Balance
Less: PetLt ionerfs Outslde Meals
1980 Cash Llvlng Expenses

$  5 ,945 .00 r
2 ,228 .00 '
I  , 382 .00

424 .00
I  , 058  .00
I  , 026  .00

Frr;0'6130'
7  , 67L .O0
4 ,393  . 00
I  ,  100  .00

$1;foo

B. Thac based on the $1,295.00 decrease Ln cash l{v ing expenses for 1980

( f ron  $4 ,588.00  to  $3 ,293.00) ,  the  ad jus tment  fo r  addt t lonaL lacome fo r  1980 ts

r e d u c e d  f r o m  $ 1 5 , 8 7 5 . 0 0  t o  $ 1 4 , 5 8 1 . 0 0 .

C. That petlttoners have falled to sustain thetr burden of proof Lmposed

pursuant to section 689(e) of the Tax Law, to show that the adjustments uade by

the Audlt Dlvlslon should properly be reduced by anounts purportedly representlag

gif ts to pet l t lonersr chl" ldren or loans to Mr. Valente.

D. That the petltlon of George Valente and Charlotte Valente ls granted

to che extent provlded ln Conclugton of Law ttB"; supr€rr and except as so

Transportatlon expeose
inLtlall-y increased by

was not reduced slnce satd expense rrag
202.

not
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granted'  the pet i tLon ls '  l "n al l  other respectsr

Def ic l .ency lssued May 30, L984 is to be modlf led

the deciston rendered hereto.

DATED: Albany, New York

<lenled; thac the Notice of

so as to be conststent ltlth

STATE TAX COMMISSION

FEB 10 1987


