
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltl-on
of

Sllvlo & Annette J. Vaccaro

for Redeternlnation of a Deflciency or Revision
of a Determlnation or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Year  1980.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an enpl-oyee of the State Tax ConnLsslon, that he/she ls over 18 years
of age, and that on the 17th day of Apri l ,  L987, he/she served the wlthin
not lce of Deelslon by cert i f led nai l  upon Sl lv lo & Annette J.  Vaccaro the
pet l t loners ln the withln proceedtng, by enclosLng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Sllvlo & Annette J. Vaccaro
333 Tuckahoe Rd.
Yonkers ,  NY 10710

and by depostt lng same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

sald addressee Ls the pet ic loner
sald wrapper is the last known address

Sworn to before me thls
17 th  day  o f  Apr l l ,  1987.

Authorized to adrnintster oaths
pursuanE to Tax Law sect lon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y '  N E I , [  Y O R K  1 2 2 2 7

Apr l l  17 ,  1987

Si lv lo & Annette J.  Vaccaro
333 Tuckahoe Rd.
Yonkers ,  NY 10710

Dear  l4 r .  &  Mrs .  Vaccaro :

Please take notice of the Decislon of the Stage Tax Connlsslon enclosed
herewlth.

You have now exhausted your r lght of  revlew at the admlnistrat ive level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse dectsion by the State Tax Commission may be inst l tuted only under
Art lc le 78 of the Clvl l  PractLce Law and Rules, and must be commenced ln the
Supreme Court of the Stace of New York, Atbany County, wlthtn 4 nonths frou the
date  o f  th ls  no t ice .

Inquir les concernlng the computat lon of tax due or refund al lowed in accordance
with this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bul ldlng i /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMIIISSION

cc: Taxlng Bureaurs Representat ive



STATE OF NEhI YORK

STATE TAX CO},IMISSION

In che l{at ter of  the Pet l t ion

o f

SILVIO VACCARO AND ANNETTE J. VACCARO

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Year 1980.

DECIS ION

Peti t ioners, Si lv io Vaccaro and Annette J.  Vaccaro, 333 Tuckahoe Road,

Yonkers, New York 10710, f i led a pet i t ion for redeterminat lon of a def ic lency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 8 0  ( F i l e  N o .  5 3 1 2 8 ) .

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Conmission, Two World Trade Center,  New York, New

Y o r k ,  o n  o c t o b e r  2 4 , 1 9 8 6  a t  1 0 : 2 0  A . l { . ,  w i t h  a l l  b r l e f s  t o  b e  s u b n i t t e d  b y

December 12, 1986. Pet i t ioners appeared pro se. The Audit  Dlvls lon appeared

by  John P.  Dugan,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitioners were resident indlviduals of New York State during the

y e a r  1 9 8 0 .

FINDINGS OF FACT

1.  Pet i t ioners ,  S i l v io  Vaccaro  and Annet te  J .  Vaccaro ,  fa i led  to  f l le  a

New York State personal income tax return for the year 1980.

2. 0n December 6, 1983, the Audit  Divls ion issued a Statement of Audit

Changes to pet i t ioners whereon their  total  1980 income was held subJect to New

York State personal income tax based on the followlng explanation:
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"Since you fai led to reply to our previous let ter(s),  your 1980
personal income tax l iabi l i ty has been computed from informatlon
obtained from the Internal Revenue Service under authorization of
Federa l  law (sec t ion  6103(d)  o f  the  In te rna l  Revenue Code) . "

3. Based on the aforesaid statement,  a Not ice of Def ic i .ency was issued

agalnst pet i t ioners on l" latch 26, L984, assert lng personal income tax of $2,496.94,

p l u s  p e n a l t l e s  o f  $ 1 , 0 1 1 . 2 6  a n d  l n t e r e s t  o f  $ 8 8 4 . 4 7 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 3 9 2 . 6 7 .

Sa id  pena l t ies  were  asser red  pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o t

the Tax Law for fai lure to f l le a 1980 return and fai lure to pay the tax due,

respeet ive ly .

4. Pet i t ioners contended that they were nonresidents of New York during

1980 and that they earned no lncome in New York during 1980. Accordingly,  the/

argued that they have no New York St,ate personal income tax liablllty for sald

year .

5. For many years pr lor to 1980, pet i t ioners resided in an apartment

locat,ed at 333 Tuckahoe Road, Yonkers, New York 10710. Said apartment, ls

si tuated Ln a bui ldlng owned by Si lvac Construct lon Company, Inc. Pet i t ioners

were the sole stockholders of the corporat lon. The corporate headquarters was

locat,ed in said building.

6. In Aprt l  1979, Mr. Vaccaro commenced employment as a malntenance

engineer with Reynolds Internat ional,  Inc. in Puerto Ordaz, Venezuela, South

Arnerlca. il is employment in Venezuela, which was purportedly under contract,

was to be for a period of approximately two years, terminat ing the end of June

1981. l lh i le in Venezuela he l ived ln a rented house trai . ler.

7.  Aeeording to Mrs. Vaeearors test imony, her husband was in Venezuela

for the ent ire year 1980 except for a period of approximately two weeks in

October and a short period around Christmas, durlng which time he lras ln New

York. She further testifled that she rernained in New York during the fulL tern
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of Mr. Vaccarofs contract except for the fol lowing perlods, dur ing which she

was in Venezuela:

a  -  Ju ly  12 ,  1980 to  Septernber  29 ,  1980 =  80  days
b -  January  1 ,  1981 to  June 30 ,  [98 [  =  l8 l  days

8. Aceordlng to a schedule submitted subsequent to the heari .ng, J{r .  Vaccaro

spent the fol lowing periods during 1980 in New York:

a  -  March  29 ,  1980 to  Apr i l  20 ,  1980 =  23  days
b -  Septeuber  27 ,  1980 to  October  L2 ,  1980 =  16  days
c -  December 14, 1980 to Decenber 31, 1980 = 17 days

Total days ln New York in 1980 tr@

9. According to a schedule subrni t ted subsequent to the hearlng, Mrs. Vaccaro

spent the period July 12, 1980 through September 27, 1980 in Venezuela, for a

total  of  78 days spent i -n VenezueLa during 1980.

10. Pet l t ioners did not deny that they cont inued to be donlci led in New

York throughout the period of Mr. Vaccarots employment ln Venezuela; however,

they  argued tha t  they  were  nonres idents  o f  New York  pursuant  to  sec t ion  605(a) (1 ) (B)

of the Tax Law.

11. According to the aforesaid schedules, Mr. Vaccaro spent 63 days ln New

York during the period of 548 consecut ive days comnencing Decenber L2, 1979 and

terninat i .ng June 12, 198f.  The remai.ning 485 days in said perlod were purportedly

spent in Venezuela.

L2. According to the aforesaid schedules, Mrs. Vaccaro spent 110 days in

New York during the period of 336 consecutlve days commencing July 12, 1980 and

terminat ing June 12, 1981. The renainLng 226 days ln sald period were purportedly

spent. in Venezuela.

13. No documentat ion was submitted to establ ish the actual dates or number

of days spent by each pet l t ioner in el ther Venezuela or New York.
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Pet i t ioners resided in their  Yonkers, New York apartment,  on al l  days

New York during the period of Mr. Vaccarors employment in Venezuela.

Pet i t ioners returned to New York at the conclusion of Vr.  Vaccarots

employment commltment in Venezuela.

CONCLUSIONS OF LAW

A. That sect lon 605 of the Tax Law provides:

"(a) Resl-dent indlvldual A resident lndividual means an
lndividual:

(1 )  who is  don ic l l -ed  in  th is  s ta te ,  un less . . .  (B) (1 )  wLth ln  any
perlod of f ive hundred forty-eight consecut lve days he is present in a
foreign country or countr les for at  least four hundred f l f ty days, and
(ii) during such period of five hundred forty-eight consecutive days he
is not. present in this state for more than ninety days and does not
maintain a permanent place of abode ln thls state at whLch his spouse
(unless such spouse is legal ly separated) or minor chl ldren are present
for more than nLnety days, and (111) during any period of less than
twelve months, which would be treated as a separate taxable period
pursuant to sect ion six hundred f i f ty- four,  and which period ls contalned
wlthin such period of f ive hundred forty-eight consecut ive days, he is
present ln thls state for a number of days which does not exceed an
amount which bears the same ratio t.o ninety as the number of days
contained ln such period of less than twelve months bears to f tve
hundred forty-eightr ' .

B. That pet i t ioners have fai led to neet the requirements provided ln

sec t lon  605(a) ( l ) (B)  o f  the  Tax  Law.  Accord ing ly ,  they  were  res ident  Lnd lv ldua ls

of New York during 1980.

C. That the pet l t ion of Sl l -v io Vaccaro and Annette J.  Vaccaro is denled

and the Not ice of Def ic iency l -ssued March 26, 1984 is sustained, together with

such penalt ies and interest as rnay be lawful ly owing.

Albany, New York STATE TAX COMIIISSION

APR T 7 1987


