
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Michael & Andrea

the Pet i t ion

Vaccarino AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adnini-stratLve Code of the City
of New York for the Year 1978.

State of New York :
s s .  :

County of Albany i

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the tTth day of Apri l ,  L987, he/she served the wlthin
not ice of Decislon by cert i f ied nai l  upon Michael & Andrea Vaccarino, the
pet i t ioners in the within proceeding, bY enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Michael & Andrea Vaccarino
766 Wooley Avenue
Staten Island, NY 10314

and by deposi t lng same enclosed
post  of f ice under the exclusJ.ve
Service \rithin the State of New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
ITth d,ay of  Apr i l - ,  1987.

Ehori t o s ter  oa t

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the Pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax Law s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael & Andrea Vaccarlno

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Adminlstratlve Code of the Citv
of New York for the Year 1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of ager and that on the lTth day of Apri l ,  1987, he served the wlthin not lce of
Decision by cert i f ied nai l  upon Louis F. Brush, the representat lve of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive eare and eustody of.  the Unlted States Postal
Servlce r,rithin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
1 7 t h  d a y  o f  A p r i l ,  1 9 8 7 .

ter  oa
pursuant to Tax Law sect ion 174



S T A T E  O F  N E I , [  Y O R K
S T A T E  T A X  C C M M I S S I O N

A L B  A N Y ,  N E W  Y  O R K  1 2 2 2 7

Aprl l  17, L987

Michael & Andrea Vaccarlno
766 Wooley Avenue
Sta ten  Is land,  NY 10314

Dear  Mr .  & Mrs .  Vaccar lno :

Please take not ice of the Decislon of the State Tax Comoisslon enclosed
herewlth.

You have now exhausted your right of revlew at the adolnl-stratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Admlnistrative Code of uhe Ctty of New York, a proceedlng ln court to
revlew an adverse decision by the Stace Tax Commlsslon may be inscltuted only
under Artlcle 78 of tbe Clvil Practice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months fron
the  da te  o f  th is  no t ice .

Inqutries concerning the cornputatlon of tax due or refund alLowed ln aceordance
wlth this declslon may be addressed to:

NYS Dept.  Taxat ion and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bul ldlng / /9,  State Canpus
Albany, New York L2227
Phone # (5lB) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Peti t ioner t  s Representat ive :
Louls F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

MICHAEL VACCARINO AND ANDREA VACCARINO

for Redeterminat i .on of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Admlnistrat lve Code of the Clty
of New York for the Year L978.

DECISION

Petl t ioners, Michael Vaccarino and Andrea Vaccarino, 766 Wooley Avenue,

Suaten Island, New York 10314, f i led a pet l t ion for redeterminat ion of a

def ic iency or for refund of New York State personal Lncome tax under Art ic le 22

of the Tax Law and New York City personal income tax under Chapter 46, Tl t le T

of the Admi.nistrat ive Code of the City of New York for the year 1978 (Fi le No.

37576) .

0n  0c tober  23 ,  1985,  pe t i t ioners ,  by  the l r  representa t ive ,  Lou is  F .  Brush,

E"q.,  waived a hearing before the St,ate Tax Comnission and requested the

Commission to render i ts declsion based on the exist lng f l le,  plus addlt ional

doeumentary evldence and br iefs to be subnit ted by October 8, 1986. After due

conslderat ion, the State Tax Commlsslon renders the fol lowing decision.

ISSUES

I .

the sole

I I .

trade or

Whether

purPose

Whether

business

the Not ice of Def ic iency was issued without any basis and for

of extending the period of l imitat lon on assessment.

pet i . t ioners substant lated that they were each engaged in a

during the year at issue.
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I I I .  Whether pet i t ioners have substant lated the character and amount of

busLness expenses claimed as deduct ions from gross lncome for the year at

l ssue.

FINDINGS OF FACT

l .  Pet i t ioners, l { ichael Vacearino and Andrea Vaccarino, f i l -ed a Jolnt New

York State Income Tax Resident Recurn and separate unincorporated business tax

returns for the year 1978.

2 .  Pet i t ioners t  1978 income tax  re tu rn  l l s ted  Mr .  Vaccar lno ts  occupat ion

as "Financial  Consultant ' t  and Mrs. Vaccarinots occupat lon as t tSalegtt  and

repor ted  $13,210.00  in  bus iness  income and $47.00  ln  in te res t  income,  fo r  a

t o t a l  i n c o m e  o f  $ 1 3 , 2 5 7 . 0 0 .

Michael Vaccarino

3. The attached copy of Federal  Schedule C pertaining to pet l t loner

l lLchael Vaccarino showed his 1978 lncome to be $2I,280.00, ninus a deduct ion

for a net loss on rental income from an apartment in hls two fanily house of

$3 ,566.00 ,  fo r  a  to ta l  income o f  $17,714.00 ,  w i th  the  fo l low iug  l l s ted  expenses :

Travel
Meeting Expenses
Telephone - outside
Magazines, Newspapers
Hosp i ta l i t y
S u p p l i e s ,  e t c .
Calculators
Recording suppl- ies for rneet ings

$  983 .00
1 ,042 .00

r80 .00
296.00
684 .00
t47 .00
60 .00

113 .00 ,
$ffi;oT'

I  The correct c laisred auount is $3,505.00.
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The $3,506.00  in  expenses  deducted  f rom income o f  $17,714.00  resu l ted  in  the

$14,208.00  ne t ,  bus iness  incorne repor ted .

4. The wage and tax statement attached to the return showed $21,280.00 in

"trages, tips, other compensation'r from Laidlow, Adarns and Peck of New York

City.  The statement is stamped with an arrow poLnt ing to the $21'280.00 f igure

with the legend I ' Included ln Schedule C".

5. Mr. Vaccarlnors unincorporat,ed business tax return shows that net

prof i t  and t ,otal  lncome from business before New York nodif icat lons was $14r208.00

(this amount was also noted as 'TFICA wages included in Schedule C");  f rom chis

amount was subtracted $21r280.00 as a "subtract ionrr result ing in a total  (and

n e t )  l o s s  f r o m  b u s i n e s s  o f  $ 7 , 0 7 2 . 0 0 .

Andrea Vaccarino

6. The attached copy of Federal  Schedule C pertalnlng to pet i t i .oner

Andrea Vaccarino showed her i .ncome to be $1r863.00 with the fol lowing l isted

expenses :

Merchandise costs
Hosp i ta l l t y
Trave l  (4 ,000 mi les  @ I7C)
out-of- town travel

Washington D.C. Grooming

$1 ,216 .00
841  . 00
680 .00

125 .00
T'dr,ufr

The $2,862.00  in  expenses  deducted  f rom lncome o f  $1 ,863.00  resu l ted  in  the
,)

$998.00-  ne t  bus iness  loss  repor ted .

7, There was no wage and tax statement atfached to the return ref lect ing

Mrs .  Vaccar inors  income.

The cor rec t  c la imed loss  f igure  is  $999.00 .
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8. Mrs. Vaccarlnots unincorporated business tax return shows a net losg

from business before New York rnodif lcat ions of $998.00 (thls amount was also

noted as 'TFICA wages included in Schedule C").  No other ' rsubtract ions" were

repor ted . ,  resu l t ing  Ln  a  to ta l  (and ne t )  loss  o f  $998.00 .

9 .  Pet i t ioners  c la imed l temized deduct ions  o f  $6 ,59 t .00  on  the l r  1978

income tax return.

10. On March 24, 1982, the Audit  Dlvis ion issued a Statement of Audit

Changes to pet i t loners for the year 1978 whlch contalned the fol lowlng explanat ion:

"The expenses claimed on Federal Schedule C are not ordlnary or
necessary in the product ion of income as an employee, therefore, al l
Schedule C expenses are not al lowed.

You are not subject to unincorporated buslness tax."

11. The Audit  Divls ion recomputed pet l t ioners'  New York Scace and Clty

lncome tax l iabi l i ty for 1978 ln the fol lowing manner:

Wages
Int,erest income
Other income
To ta l
Itenl-zed deductions
Balance
Exemption
Taxable lncome

$21 ,  280 .00
47  . 00

1  , 863  . 00
$23 ,  190 .00

6 ,591 .00
$  16  , 599  . 00
_  2 ,600 .00
$  13  , 999  . 00

Peti t ioners were also alLowed the household credit .  No penalt ies were Lmposed.

L2. Based on the aforementloned Statement of Audit  Changes'  the Audlt

Dlvis ion, on Aprl l  14, 1982, lssued a Not ice of Def lc iency to pet i tLoners for

1978 assert ing addit ional New York State and City tax due of $883.05, plus

l n t e r e s t  o f  $ 2 5 4 . 7 4 ,  f o r  a  t o t a l  a l l e g e d L y  d u e  o f  $ I , L 3 7 . 7 9 .

13. Pet i t lonerst tax returns were selected for examlnat lon along with

Lhose of approximately 100 other indivlduals on the basis that thelr  returns had

been prepared by a part icular accountant.  An lnvest igat ion had disclosed that



- ) -

said accountant had consistent ly prepared returns on whlch an individual with

wage or salary income shown on wage and cax stat,ements had reported said income

as buslness receipts on Federal  Schedule C. Department of Taxat lon and Finance

auditors were directed t,o revlew the returns and to disallow claimed expense

deductlons if the taxpayer appeared to be an employee reeeiving wage or salary

income reported on wage and tax statements. Pet l- t ioner Michael Vaccarlnors

claimed Schedule C deduct ions were disal lowed on that basis.  The Audlt  Divls lon

disal lowed the ent ire $998.00 loss clained by Mrs. Vaccarino on the Schedule C

on the basis that she had not substantlated the lncome as buslness lncome or

business expenses as ordinary ot necessary to the product lon of lncome.

L4. Pet i t ioners submltted documentary evldence ln the form of sales

involces, cancel led checks and worksheets ln substant lat lon of a port ion of the

business expenses clalned on their  Federal  Schedule C. However,  the evldence

submitted is lnsuff ic ient to establ ish ( i )  that,  the pet l t loners were each

engaged i-n the carrying on of a trade or buslness (other than as an enployee);

( t i )  that the expenses const i tuted employee trade or buslness deduct lons

pursuant to Internal Revenue Code S 62(2);  and ( i l i )  that the expenses const i tuted

ordinary and necessary business expenses and not personal expenditures.

15 .  Pet l t ioners  contend:

(a) That the Not ice of Def ic iency was issued on an arbi trary and

capric ious basis just pr lor t ,o the expirat ion of the period of l in i tat lons

on assessment,  thus deprlv ing pet i t loners of the opportunity to present

subst,ant lat lon for the claimed deduct ions;

(b) that petLt loners are one of a large group of taxpayers who were

selected for special  scrut iny because thelr  returns had been prepared by

the same tax preparer; and
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(c) that where pet i t ioners do not have cancel led checks or other

receipts for certain expenses, the Departmenc of Taxat ion and Finance

should al low pet i t ioners a reasonable est imare of such expenses.

CONCLUSIONS OF LAI^I

A. That the Not ice of Def lc iency was properly lssued and was not arbi trary

and capric ious. The return was patent ly erroneous and the Audit  Divis ion was

just i f ied in disal lowing the buslness expenses claimed by pet i t ioners on thelr

respect ive Federal  Schedules C. The Notice of Def ic iency vtas preceded by a

Stat,ement, of Audic Changes and petitioners had an opportunity to flle an

amended return claiming employee buslness expenses as adJustments to income on

Federal  Form 2106, or as i temized mlscel laneous deduct ions, but did not do so.

B. That the fact that pet i t . ionersr return was selected for examinat ion

because of certaln pract ices of their  accountant i .s i r relevant.  Pet i t ionerst

l labi l i ty depends solely on the facts adduced hereln.

C. That pet l t ioners have fai led to sustaln thelr  burden of proof (Tax Law

$ 689[e ] ;  Adn in is t ra t i ve  Code $  T46-189.0 [e ] )  to  show ( i )  tha t  they  were  each

engaged in a trade or buslness other than as employees (Incernal Revenue Code

$ 62 [1 ] ) ;  (1 i )  tha t  the  expenses  l -n  ques t ion  were  t rade or  bus iness  deduct ions

of employees deduct lble pursuant to Internal Revenue Code S 62(2);  and ( i i l )

that the expenses ln quest ion were ordinary and necessary buslness expenses

deduct ible under Internal Revenue Code $ L62(a).

D. That pet i t ioner Michael Vaccarino fai led to provide suff icLent evidence

that he derived rental- income and incurred rental expenses from his two farnily

home. Therefore said pet l t ionerrs clalm for a net rental  loss is denied.



E. That the pet i t ion of

and the Not ice of Def lc lency

with such additional interest

DATED: Albany, New York

APR 1 7 1987

-7 -

Miehael Vaccarlno and Andrea Vaccarlno is

da ted  Apr i l  14 ,  1982 ls  sus ta lned ln  fu l l '

as may be lawfully due and owlng.

STATE TAX C0TWISSION

denied

together

PRESIDENT



€ ! + ( / r ! 4 H.  >  f r4 {  >
>s 3,3.Ulr$b 14 o.
.48= ') ̂l f , t rE - :
'.'n x ts

J

#
r{

fl
t

I
tp )  r t s 3

5  C g  <
H  ' d t s . o
r ! c ) r , ( a  r d
r $ D  > o  x
N 3  d r '
! . o  o

F 4. , ,  .  v, _i, ' \ x
r  l } l

r V /
s, {
f
J \

\
i

i<
F"
o

0r
o
H

F

hp '

Fa
o

\
o\
0\

€o
o
FT

i>
o
tr
o

vt
ct
0r
rt
op

a
H
0t
F

:*

4
.r<

- $ r
F  - o
o o
\Jo Ol
F F I
r l +

o

;,) -

l "
t-

'il*
i ; ,



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr i l  17 ,  L987

Mlchael & Andrea Vaccarlno
766 Wooley Avenue
Sta ten  Is land,  NY 10314

Dear  Mr .  &  Mrs .  Vaccar ino :

Please t ,ake not lce of the Declsion of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your r lght of  revl .ew at the admlnlstrat lve level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law and Chapter 46, Tl t le T of
the Adninlstratlve Code of the Clty of New York, a proceeding ln court to
revlew an adverse declslon by the State Tax Commtsslon may be inst l tuted only
under Article 78 of the Clvll- Practice Law and Rules, and must be conmenced ln
the Supreme Court of the St,ate of New York, Albany County, wlthin 4 months fron
the  da te  o f  th ls  no t lce .

Inquirles concerntng the computatlon of tax due or refund allowed Ln accordance
wlth thls decislon may be addressed to:

NYS Dept.  TaxatLon and Flnance
Audlt  Evaluat ion Bureau
Assessment Revlew Unit
Bul ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours '

STATE TAX COMMISSION

Taxing Bureauts Representat lve

Pet i t loner  f  s  Representa t ive :
Louis F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COI\OISSION

In  the Mat ter  of  the Pet i t lon

o f

UICIIAEL VACCARINO AND ANDREA VACCARINO

for  Redetermlnat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
Cl ty  Personal  Income Tax under Chapter  46,
Tl t le  T of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Year L978.

DECISION

Peti t ioners, Yichael Vaccarino and Andrea Vaccarino, 766 WooLey Avenue,

Staten Island, New York 10314, fLLed, a pet i t lon for redeterninat ion of a

def ic iency or for refund of New York State personal income tax under ArtLcLe 22

of the Tax Law and New York City personal income tax under Chapter 46, Ti t le T

of the Adninistrat ive Code of the City of New York for rhe year 1978 (Fi le No.

3 7 s 7 6 ) .

On October  23 ,  1985,  pe t l t ioners ,  by  the i r  representa tLve ,  Lou ls  F .  Brush,

Esq.,  waived a hearing before the State Tax Comurisslon and requested the

Commission to render i ts decision based on the exist ing f i le,  plus addit ional

documentary evidence and br iefs to be submitted by October 8, L986. After due

considerat lon, the State Tax Cornmisslon renders the fol lowing decision.

ISSUES

I .

the sole

I I .

t rade or

Whether

Purpose

Whether

buslness

the Not ice of Def ic iency was issued wlthout any basis and for

of extending the period of l in i tat ion on assessment.

pet i t ioners substant iated that they were each engaged Ln a

durlng the year at issue.



I I I .  Whether  pe t i t loners

business expenses clalmed as

issue.

-2-

have substant ia ted the

deduct lons f rom gross

character

lncome for

amount of

year at

and

the

FINDINGS OF FACT

l.  Pet i t ioners, Michael Vaccarino and Andrea Vaccarino, f i led a joint  New

York SLate Income Tax Resldent Return and separate unincorporated business tax

returns for the year 1978.

2. Pet i t ionerst 1978 income tax return l isted Mr. Vaccarl .nors occupat ion

as t tFinancial  Consultantt t  and Mrs. Vaccarinotg occupat ion as t tSalest '  and

repor ted  $13 '210.00  ln  busLness  income and $47.00  ln  in te res t  income,  fo r  a

t o t a l  i n c o m e  o f  $ 1 3 , 2 5 7 . 0 0 .

Michael Vaccarino

3. The attached copy of Federal  Schedule C pertainlng to pet i t loner

Mlchael Vaccarino showed his 1978 ineoue to be $21,280.00, minus a deduct lon

for a net loss on rental lncome from an apartoent ln his two family house of

$3 ,566.00 '  fo r  a  to ta l  income o f  $17,7 I4 .00 ,  w l th  the  fo l low lng  l i s ted  expenses :

Travel
Meeting Expenses
Telephone - outslde
Magazlnes, Newspapers
Hosp lca l i t y
S u p p l l e s ,  e t c .
Caleulators
Recording supplies for meetings

$  983 .00
I  , 042  .00

180 .00
295.00
684.00
L47 .00
60 .00

l r 3 .00 ,
$t506-;d6'

The cor rec t  c la imed amount  i "  $3r505.00 ,
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The $3 ,505.00  in  expenses  deducted  f rom lncome o f  $L71714.00  resu l ted  in  the

$14,208.00  ne t  bus iness  income repor ted .

4. The wage and tax statenent attached to the return showed $2L,280.00 in

"wages, t ips, other compensat ion'r  f rom Laidlow, Adams and Peck of New York

Ctty.  The statement is stanped with an arrow point lng to the $21,280.00 f igure

wlth the legend I ' Included in Schedule C".

5. Mr. Vaccarinors unincorporated buslness tax return shows that net

prof i t  and total  lncome from business before New York nodif lcat, ions was $14,208.00

(ttris amount was also noted as "FICA wages included ln Schedule C"); fron this

auount was subtract.ed $21,280.00 as arrsubt,ract ionrr result ing in a total  (and

n e t )  l o s s  f r o r n  b u s i n e s s  o f  $ 7 , 0 7 2 . 0 0 .

Andrea VaccarLno

6. The attached copy of Federal  Schedule C pertalning to pet l t loner

Andrea Vaccarino showed her income to be $1,863.00 with the fol- lowing l isted

exPenses:

Merchandise costs
I lospital i ty
Trave l  (4 ,000 mi les  I  t lC)
Out-of-torrm travel

l lashington D.C. Grooming

$1 ,216 .00
841  . 00
680 .00

12s.00
wm

The $2,862.00  in  expenses  deducted  f rom i -ncome o f  $1 ,863.00  resu l ted  in  the

t

$998.00-  ne t ,  bus iness  loss  repor ted .

7. There was no wage and tax statement attached to the return ref lect ing

l{rs.  Vaccarlnors lncome.

The cor rec t  c la imed loss  f igure  ls  $999.00 .
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8. Mrs. Vaccarlnofs unincorporated business tax return shows a net loss

from business before New York nodif icat ions of $998.00 (this amount was also

noted as "FICA wages included in Schedule C").  No other t tsubtract lonstt  were

repor ted ,  resu l t ing  in  a  to ta l  (and ne t )  loss  o f  $998.00 .

9 .  Pet i t ioners  c la imed i ten ized deduct ions  o f  $6 ,591.00  on  the i r  1978

income tax return.

10. On .Yarch 24, L982, the Audlt  Divis ion lssued a Statemenc of Audlt

Changes to petitioners for the year 1978 which contalned the followLng explanation:

'rThe expenses claiued on Federal Schedule C are not ordinary or
necessary ln the product ion of income as an employee, therefore'  al l
Schedule C expenses are not allowed.

You are not subject to unincorporated business tax.rr

11. The Audit  DivlsLon recomputed pet i t ionersr New York State and Clty

income tax l iabi l l ty for 1978 in the fol lowing manner:

Wages
Interest lncome
Other incoue
Tota l
I temized deduct lons
Balance
Exemptlon
Taxable income

$21 ,280 .00
47  . 04

I , 863 .00
$23 ,190 .00

6 ,591 .00
$  1  6 ,599  . 00

2 ,600 .00
$13 ,999 .00

Peti t ioners \rere also al lowed the household credit .  No penalt ies were lmposed.

12. Based on the aforementLoned Statement of Audit  Changes, the Audit

Divis lon, on Apri l  14, 1982, issued a Not ice of Def ic iency to pet, i t ioners for

1978 asser t ing  add i t lona l  New York  S ta te  and C l ty  tax  due o f  $883.05 ,  p lus

i n t e r e s t  o f  $ 2 5 4 . 7 4 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ I , L 3 7 . 7 9 .

13. Pet l t ionersf tax returns \{ere select,ed for examinat ion along wlth

those of approxinately 100 other individuals on the basis that thelr  returns had

been prepared by a part icular accountant.  An invest igat ion had dlsclosed that



-5 -

said accountant had conslstent ly prepared returns on which an indlvidual with

wage ot salary incone shown on nage and tax statements had reported said Lncome

as business receipts on Federal  Schedule C. Department of TaxatLon and Finance

auditors were directed to review the returns and to disal low clalmed expense

deductions if the taxpayer appeared to be an employee recelvi.ng wage or salary

lncome reported on wage and tax statements. Pet l t loner Michael Vaccarlnors

cLaimed Schedule C deduct ions were disal lowed on that basis.  The Audit  Dlvls ion

disal- lowed the ent ire $998.00 loss claimed by I ' t rs.  Vaccarino on the Schedule C

on the basis that she had not substant iated the lncome as business income or

business expenses as ordlnary or neeessary to the product ion of income.

14. Pet i t ioners submltted documentary evidence ln the fono of sales

invoices'  caneel- led checks and worksheets ln substant iat ion of a port lon of the

business expenses clairned on their  Federal-  Schedute C. I lowever,  the evidence

submitted is insuff ic ient to establ ish ( i )  that the pet leioners were each

engaged in the carrylng on of a trade or business (other than as an enployee);

( i i )  that the expenses const i tuted employee crade or business deduct ions

pursuant,  to Internal Revenue Code S 62(2);  and ({1i)  that the expenses const i tuted

ordinary and necessary buslness expenses and not personal expenditures.

15 .  Pet i t ioners  contend:

(a) That the Not lce of Def lc iency was issued on an arbi trary and

capric ious basls just pr lor t ,o the expirat ion of the perlod of l l - rni tat lons

on assessment,  thus deprlvtng pet i t loners of the opportunity Co present

substant iat ion for the clairned deducttons;

(b) that pet i t ioners are one of a large group of taxpayers who were

seleeted for speeial  scrut iny because thelr  returns had been prepared by

the same tax preparer;  and
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(c) that where pet l t ioners do not have cancel l -ed checks or other

receipts for certain expenses, the Department of Taxat ion and Finance

should a1low pet i t ioners a reasonable est imate of such expenses.

CONCLUSIONS OF LAI.I

A. That the Not ice of Def ic iency was properly issued and was not arbi trary

and capric ious. The return was patent ly erroneous and the Audit  Divis ion was

just i f ied in disal lowing the business expenses claimed by pet i t ioners oo their

respeet ive Federal  Schedules C. The Notlce of Def ic iency was preceded by a

Statement of Audit Changes and petitioners had an opportunlty to fLle an

amended return claiming employee business expenses as adjustments to i-ncome on

Federal  Forn 2106, or as i ternized miscel laneous deduct ions, but did not do so.

B. That the fact that pet i t ionersf return was selected for examinat lon

because of certain pract ices of their  accountaot is i r relevant.  Pet l t ioners t

l labi l l ty depends solely on the facts adduced hereln.

C. That pet i t ioners have fal l -ed to sustain their  burden of proof (Tax Law

$ 689[e ] ;  Adn ln is t ra t l ve  Code $  T46-189.0 [e ] )  to  show ( i )  tha t  they  were  each

engaged in a trade or business other than as employees (Internal Revenue Code

$ 62 [1 ] ) ;  (1 i )  tha t  the  expenses  in  ques t ion  were  t rade or  bus iness  deduct lons

of employees deduct ible pursuant to Internal Revenue Code $ 62(2);  and ( i l i )

that the expenses in quest lon were ordinary and necessary business exPenges

deduct ib le  under  In te rna l  Revenue Code $  I62(a) .

D. That peCit ioner Michael Vaccarino faLLed to provide suff ic ient evidence

that he derived rental income and incurred rental expenses from his two fanily

home. Therefore said pet i t lonerts claim for a net rental  loss is denled.
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E. That the pet i t ion of Michael Vaccarino and Andrea Vaccarino is denied

and the Not ice of Def ic lency dated Aprl l  14, 1982 ls sustalned in ful1,  together

with such additional Lnterest, as rnay be lawfully due and owLng.

DATED: Albany, New York STATE TAJ( COMMISSION

APR 1? 1987,
PRESIDENT

CO}OTISSIONER




