
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gerald & Elaine Unterman

for Redetermination of a Deficiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax tav and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of the City
o f  New York  fo r  the  Years  1978 and 1979.

AFFIDAVIT OF },IAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 20th day of July,  1987, he/she served the within not ice

of Decision by certified mail upon Gerald & Elaine Unterman the petitloners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Gerald & Elaine Unterman
152 Yukon Drive
Woodbury ,  NY L I797

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
20 th  day  o f  Ju1y ,  L987 .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet l t ioner
forth on said wrapPer ls the last, known address

";f. fl s,,.u,.
rized to adminlster oa

t  to  Tax Law sect ion
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STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of
o f

Gerald & Elaine AFFIDAVIT OF MAILING

for  Redeterminat ion of  a DefLciency or  for
Retund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Tl - t le  U of  the Adnin is t rat ive Code of  the Ci ty
o f  New York  t o r  t he  Yea rs  1978  and  1979 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the lst  day of Ju1y, 1987, he/she served the wlthin not ice
of Decision by cert i t ied mai l  upon Gerald & Elaine Unterman the pet i t ioners ln
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gerald & Elaine Unterman
48 Robin Lane
Plainv iew,  NY 11803

and by deposi t ing same enclosed
post  of f ice under t ,he exclus ive
Serv ice wi th in the State of  New

the Pet i t ion

unterman

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before ne this
ls t  day  o f  Ju ly ,  1987.

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the Pet i t ioner
torth on said r^rrapper is the last known address

Authorized to administer oat
pursuant to Tax Law sect ion L/4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gerald & Elaine Unterman

tor Redeterminat ion of a Def ic iency or for
Retund of New York State Personal Incone Tax
under Article 22 of the Tax Law and New Yort<
City Nonresident Earnings Tax under Chapter 46,
Tltle U of the Adminlstrative Code of the City
o f  New York  to r  the  Years  1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the Stat.e Tax Connission, that he/she is over 18 years
of age, and that on the lst  day of JuIy,  1987, he served the within not ice of
Decision by cert i t ied rnai l  upon Louis B. Brush, the representat ive of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r i rrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineola, NY 11501

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last knor^rn address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat lve
herein and that the address set forth on said l rraPPer ls the

of the representat ive of the pet i t ioner.

tiworn to before me this
ls t  day  o f  Ju ly ,  1987.

Authorize i s t e r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O . t t M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Ju ly  l ,  1987

Gerald & Elalne Unterman
48 Robin Lane
Plalnvlew, NY f1803

Dear Mr. & Mrs. Unterman:

Please take notlce of the Declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLnlstrative Level.
Pursuant to sect lon(s) 690 & I3I2 of the Tax Law and Chapter 46'  Tl t le U of
the Adnl-nistrat,lve Code of the Ctty of New York, a proceedlng in court to
revlew an adverse decislon by the State Tax Commtsslon may be lnstltuted only
under Article 78 of fhe Clvll Practice Law and Rulesr €lrd nust be commenced 1n
the Supreme Court of the Scate of New York, Albany County, withln 4 rnonths fron
the date of thls not ice.

Inqulrtes concernlng the computation of tax due or refund allowed in accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessuent RevLew Unlt
Bulldlng il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COY^\TISSION

Taxlng Bureaurs RepresentatLve

Petl t loner ts Representat lve:
Louis F. Brush
101 Front  S t .
Mlneo la ,  NY 11501

c c :



STATE

STATE

OF NEW YORK

TA)( COMMISSION

In the Matter of the Petltion

o f

GEMLD UNTERMAN AND ELAINE UNTERMAN

for Redetermlnation of a Deficiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresldent Earnlngs Tax under Chapter
46, Title U of the AdrulnLstratLve Code of the
City of New York for the Years 1978 and 1979.

DECISION

Petltloners, Gerald Unterman and Elalne Unterman, 48 Robln Lane, Plainview,

New York f1803, f l1ed a pet l t lon for redeterminat lon of a def lc lency or for

refund of New York State personal income tax under Artlcle 22 of the Tax Law

and New York Clty nonresldent earnlngs tax under Chapter 46, Tltl-e U of the

Admlnistratlve Code of the Clty of New York for the years L978 and 1979 (Flle

N o s .  3 7 5 7 5 ,  3 7 8 0 0  a n d  4 5 3 6 0 ) .

On October 23, 1985, pet l t loner waLved a hearing before the State Tax

Counlsslon and submttted the oatter for declsion based upon the Audlt Dlvislon

f l le,  as wel l  as a br ief  and addlt lonal documents to be subnit ted by October 8,

1986. After due considerat ion of the record, the State Tax Counisslon hereby

renders the followlng decLslon.

ISSUES

I .

for the

I I .

engaged

Whether the notlces of deficlency rdere

sole purpose of extendlng the perlod of

Whether petltioner Gerald Unterman has

Ln a trade or buslness durlng the years

lssued wlthout any basis and

l imltat lon on assessment.

substantlated that he was

at  l ssue.



I I I .  Wfrett  er pet l t loner

amount of buslness expenses

years at lssue.

-2 -

Gerald Unterman has substantiated

clalned as deductions from gross

the character and

lncome for the

FINDINGS OF FACT

1. Petitloners, Gerald Unternan and Elalne Unternan, tinely filed New

York State lncome tax resldent returns (wlth City of New York nonresldent

earnlngs tax) for each of the years 1978 and 1979 under fll-lng status marrled

flllng separately on one return. 0n each return Mr. Unterman reported his

occupatlon to be 'rFlnancLal Analyst" while Mrs. Unterman reported her occupatlon

to be ' rSchool Teacher 'r .

2 .  For  1978,  Mr .  Unterman repor ted  $23,405.00  ln  bus lness  lncooe.  A

Schedule C, Federal Form 1040, attached to the return reported the foll-owlng

lncome and expenses:

"Schedule C - Income From Buslness

Income

Expenses:

Telephone
Travel (3000 rni  @ 17C)
Magazlnes, Newspapers
Research, Meetlngs & Conferences
Prof essional Development-CFA Exam
Suppl ies
Calculator
Cassettes, Note-Taklng & Speeches
FAF Semlnar
Dues

or Professlon - Flnanclal Analyst

27  472

L20
510
298

2L46
t25
L82
80

23r
150
225

4067
Net Incone 23,405

3. Attached to pet l t lonef,s '  1978 return was a Wage and Tax Statement

issued to Mr. Unterman by Standard & Poorrs Corp. showing $27 r47 1.89 ln "Wages,
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t lps, other compensat ion".  The legend "Included ln Schedule C" with an arrow

point ing to said f igure was stamped on the statement.

4 .  For  L979,  Mr .  Unterman repor ted  $25,810.00  in  bus iness  income.  A

Schedule C attached to the return reported the fol lowing income and expenses:

ttSchedule C - Income From Business or Profession: Financial Analyst

Income

Research

3s,e.9.e.:
Telephone
Trave l  (8 ,450 n i  @ 18 lC)
Magazines, Newspapers
Research, Meetings & Conference
Prof essional Development
Suppl ies
Calculator
Cassetres, Tapes, Note-Taking

& Speeches
FAF Semlnar
Dues
Accounti-ng
Postage & Mailing 

Net rncome

32810

180
1563
308

2943
486
203
81

431
175
239
375

1 6

5. Attached to pet i t ionerst 1979 return rdas a Wage and Tax Statenent

issued to Mr. Unterman by Standard & ?oorts Corp. showing $32,809.69 in rrwages,

t ips, other compensat ion".  The legend t t lncluded in Schedule Ctt  with an arrow

point ing to sald f igure was stamped on the statement.

6 .  M r s .  U n t e r m a n ' s  i n c o m e  o f  $ 2 0 , 7 4 9 . 2 L  ( 1 9 7 8 )  a n d  $ 1 6 , 4 2 L . 9 5  ( 1 9 7 9 ) ,  a s

reported on the wage and tax statements Lssued to her by the City of New York

r,rtas properly reported as wage income on each return at issue.

7. Mr. Unternan f l led an unincorporated business tax return for each year

a t  l ssue.  For  1978 he  repor ted  a  ne t  p ro f l t  o f  $23,405.00  and a  subt rac tLon o f

$271472.00. A handwrLtten explanat ion of the subtract lon appears on the return



-4-

charactertzLng lt as TTFICA wages Lncluded ln Schedule C". Accordlngly' a net

loss of $4,067.00 was shown, with no tax due. For L979, Mr. Unternan reported

a ne t  p ro f i t  o f  $25,810.00  and a  subt rac t ion  o f  $32,810.00 .  A  s tanped ar row

wlth the legend "FICA l,' lages lncluded in Schedule C" polnted to Ehe latter

f igure. Accordlngly,  a net loss of $7'000.00 was shown, wLth no tax due.

8. Mr. Unternan filed a New York Clty nonresldent earnlngs tax return for

each year at lssue. For L978, he reported net earnlngs fron self-enployuent of

$23,405.00 .  For  1979,  he  repor ted  ne t  earn ings  f rom se l f -enp loyment  o f  $25,552.00 .

9. Mrs. Unt,erman failed to ftle a New York Clty nonresident earnlngs tax

return for 1978. I lowever,  for 1979, she properly f l led such return whereln she

repor ted  her  sa la ry  lncome o f  $16,422.00 .

10. On petltlonerst L978 ar.d, 1979 personal income tax returns they elalned

iternlzed deduct,Lons. The mlscel laneous deduct lons clalmed of $928.00 (1978)

and $784.00 (L979) appear to be related to Mrs. Untermanrs Lncome. No adjustments

to Lncome were reported on elther return.

11. Pet l t loners'  tax returns were selected for examinat lon along wl. th

those of approxlmately 100 other indlvlduals on the basls that sald returns had

been prepared by a partlcular accountant. An investlgation had disclosed that

sald accountant had conslstently prepared returns on whlch an lndlvldual with

wage or salary lncome shown on wage and tax statements had reported sald Lncome

as buslness receLpts on Federal Sche<lule C. Department of Taxation and Flnance

auditors were directed to review the returns and to dlsallow clalmed business

expense deductLons lf the taxpayer appeared to be an employee recelving wage or

salary lncome reported on wage and tax statements. Petltloner GeraLd Untermanrs

clalrned Schedule C deductlons r,rere dLsallowed on that basls.
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L2. On March 26, 1982, the Audlt  Divis ion issued a Statement of Audit

Changes to pet. i t loners for the year L978, wherein Mr. Untermants claimed

Schedule C expenses \rere disallowed. Additionally, adjustments were made with

respect to New York Clty nonresident earni .ngs tax. The aforestated adjustments

were explained ln said statement as fol lows:

rrDeductlons shown on Schedule C are disallowed sLnce they are
not considered ordLnary and necessary in the product ion of income as
an employee.

The New York City non-resident earnings tax return for the
husband has been based on hrages of $27,47L.89. A New York City
non-resident earnings tax return has been computed for the wl-fe based
o n  w a g e s  o f  $ 2 0 , 7 4 9 . 2 L . "

Accordingly,  on Apri l -  14, 1982 a separate Not ice of Def ic iency was issued

against each pet i t , ioner for 1978. The not ice issued against Mr. Unterman

asserted addit lonal New York State personal income tax of $241.51, less a

credit  of  $27.85 for New York City nonresident earnings tax, plus interest of

$61.63 ,  fo r  a  to ta l  due o f  $275.28 .  The no t ice  issued aga ins t  Mrs .  Unterman

asserted addit ional New York State personal lncome tax of $234.18'  New York

Cl ty  nonres ident  earnJ .ngs  tax  o f  $88.87 ,  p lus  ln te res t  o f  $93.18 ,  fo r  a  to ta l

d u e  o f  $ 4 1 6 . 2 3 .

13. On February 8, 1983, the Audlc Divis ion issued a Statement of Audlt

Changes to petitioners for the year 1979, wherein Mr. Unterman's claimed

Schedule C expenses were disallowed based on the followlng explanatlon:

I 'As a salar led employeer ]ou are not a buslness ent i ty and
therefore are noL ent i t led to claim Schedule C deduct ions as these
expenses are not ordinary and necessary for the production of income
as an ernployee.t t

Accordingly,  on Apri l  8,  1983, a separare Not lce of Def ic iency Iras issued

against each pet i t ioner for 1979. The not ice issued against Mr. Unterman

asserted addit ional New York State personal lncome tax of $3L6.67, l -ess a
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credlt  of  $12.36 for New York Cl. ty nonresldent earnlngs tax'  plus lnterest of

$101.15 for a total  due of $405.46. The nottce lssued agalnst Mrs. Unterman

asserted addlt lonal New York State personal lncome tax of $316.67, plus lnterest

o f  $105.26 ,  fo t  a  to ta l  due o f  $42 i .93 .  The de f ic lency  computed aga lns t

Mrs. Unterman was based on a redlstr ibut lon of pet i t ionersr l temlzed deduct lons

between husband and wlfe.

L4. PetLtloner Gerald Unterman subnltted documentary evidence whlch was

lnsufflcient to show that he was engaged ln bustness as a flnanclal analyst.

15. Petiti.oner Gerald Unternan contends:

(a) That the notLces of deflclency were issued on an arbitrary
and caprtclous basls just prlor to the explratlon of the perlod of
linltatlon on assessment, thus deprivlng hlm of the opportunity to
present substant lat lon for the clalned deduct lons;

(b) that he ls part of a large group of taxpayers who were
selected for special scruttny because thelr returns had been prepared
by the same tax preparer; and

(c) that where he does not have cancelled checks or other
recelpts for certain expenses, the Department of Taxatlon and Finance
should allow hin a reasonable estlmate of such expenses.

CONCLUSIONS OF LAW

A. That the notlces of deflclency were properly issued and were not

arbltrary or caprlcious. The returns were pacently erroneous and the Audlt

DLvision was justlfied ln disallowlng the Schedule C buslness tncome and

expense. The not lces of def lc lency for 1978 and 1979 were each preceded by a

Statement of Audlt Changes; thus petltioner Gerald Unterman had an opportunlty

to flle amended returns claLmlng enployee buslness expenses as adjustments on

Federal Forn 2106, or as Ltemlzed, mlscellaneous deductlons, but dld not do so.

B. That the fact that, petlclonersr returns were selected for examlnatlon

because of certaln practtees of their accountant ls l-rrelevant, Thelr llablllty

depends solely on the facts adduced herein.
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C. That petlttoner Gerald Unterman has not sustalned hls burden of proof

under sectton 689(e) of the Tax Law and sect lon U46-39.0(e) of the Adnlnistrat ive

Code of the Clty of New York, to show that he was engaged in a trade or buslness

other than as an empl-oyee. Thus, expenses clalmed on Schedule C may not, be

deducted under sect lon 62(I)  of  the Internal Revenue Code. Furthermore'  the

expenses purportedly attrlbutable to any such business were not properly

substant lated.

D. That even If petlttoner Gerald Unternan may have been entltled to

deduct certaln employee busLness expenses under sect lons 62(2> or 63(f)  of  the

Internal Revenue Code lf he had filed Forn 2106, or had claimed such expenses

as mlscellaneous deductlons, he nevertheless falled to sustain his burden of

proof to substantlate the character or, ln uany cases, the amount of the

clalned buslness expenses.

E. That the petitLon of Gerald Unterman and Elalne Unterman ls denled and

the not ices of def lc lency issued Aprl l  14, L982 and Aprl l  8,  1983 are sustal .ned

together with such addltlonal lnterest as may be lawfully owlng.

DATED: Albany, New York STATE TAx COMMISSION

JUL 0 11987
PRESIDENT




