
STATE OF NEW YORK

STATE TAX COMMISSION

In rhe Matter of the Pet ir i .on
or

Vlctor C. & Jennie S. Twoguns

for Redeterninat ion of a Def ic lency or Revlsl-on
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she ls over 18 years
of age, and that on the 31st day of August,  L987, he/she served the within
not ice of Decision by cert i f ied mal l  upon Victor C. & Jennie S. Twoguns the
pet i t ioners in the withln proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r i rrapper addressed as fol lows:

Vi.ctor C. & Jennie S, Twoguns
RR /11 , Box 273
Longhouse Rd.
Lawtons, NY L409L

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent furEher says that the sald addressee ls the pet i t ioner
herein and that the address set forth on sald rdrapper is the last known address
of  the  pe t l t ioner .

t h i s
1 9 8 7 .

Sworn to
3 1 s t  d a y

before me
of  August ,

ths



STATE OF NEW YORK

STATE TAX COMuISSION

In the l {at ter of  the Pet i t ion
o t

Victor C. & Jennie S. Twoguns

for Redeterminati-on of a Deficlency or Revision
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornnission, that he/she is over 18 years
of age, and that on the 31st day of August,  1987, he served the withln not ice
of Decision by cert i f led mai l  upon Richard C. r , Iagner,  the representat lve of the
pet i t ioners in the withln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Richard C. I,Jagner
Miserend ino ,  Kru l l  &  Fo ley ,  P .C.
964 E l l i co t t  Square  B ldg .
Buffalo, NY L4203

and by deposit i .ng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servtce within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said ldraPPer ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me this
3 1 s t  d a y  o f  A u g u s t ,  L 9 8 7 .

to  admlnis te
Eo Tax Law sec

ths



S T A T E  O F  N E i l  Y O R K
S T A T E  T A X  C  O . ' T . ' T I S S I O N

A L B A N Y ,  N E ^ r  Y O R K  1 2 2 2 7

August  31,  1987

Vlctor C. & Jennie S. Twoguns
RR /11 ,  Box 273
Longhouse Rd.
Lawtons, NY 14091

Dear Mr.  & i { rs .  Twoguns:

Please take not ice of  the Decls ion of  the State Tax Cornmlss ion enclosed
herewi th.

You have now exhausted your right of review at the adminlstraEive level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng in court  to revietr  an
adverse decislon by the St,ate Tax Cornmission may be l-nstltuted only under
Article 78 of the Civll Practi.ce Law and Rules, and must be comrnenced Ln the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date  o f  th is  no tLce .

Inquiries concerning the computation of tax due or refund allowed tn accordance
with this declsion may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Bui lding /r t9,  Scate Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COM},IISSION

cc: Taxlng Bureauts Representat ive

Peti . t ioner t  s Representat ive :
Richard C. Wagner
Miserend ino ,  Kru l l  &  Fo ley ,  P .C.
964 ELLLcott Square Bldg.
Buf fa lo ,  NY 14203



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon
:

o f
3

VICTOR C. TI^TOGUNS AND JENNIE S. TWOGUNS DECISION
:

for Redeterminatlon of Deficlencles or for
Refunds of Personal Income Tax under ArtlcLe 22 :
of the Tax Law for the Year 1981

Petl t loners, Victor C. Twoguns and Jennle S. Twoguns, RR #1, Box 273,

Longhouse Road, Lawtons, New York 14091, f l led a pet l tLon for redetermlnat lon

of deflciencles or for refunds of personal lncome tax under Artlcle 22 of the

Tax Law for the year 1981 (Fl le No. 62412).

A hearlng was held before Tlnothy J.  Alston, Hearing Off lcer,  at  the

off ices of the State Tax Cornmlsslon, 65 Court  Street,  Buffalo,  New York, on

March  10 ,  1987 a t  9 :15  A.M. ,  n i th  a l l  b r ie fs  to  be  subml t ted  by  Apr l l  20 ,  L987.

PetLtioners appeared by Rlchard C. I,'Iagner, Esq. The Audlt Dl.vlslon appeared by

John P.  Dugan,  Esq.  (Deborah J .  Dwyer ,  Esq, ,  o f  counse l ) .

ISSUE

Whether the Audlt Divislon properly taxed lncome of the petitloners,

uembers of the Seneca Indlan Natlon and resldents of the Cattaraugus Indlan

ReservatLon, earned ln Callfornla during the year at lssue.

FINDINGS OF FACT

1. Pet l t loners, Vlctor C. and Jennle S. Twoguns, t luely f i led a 1981 New

York State personal lncome tax return. On sald return, petitlonerg elected the

flllng status of "Marrled fll lng separately on one returnrt.
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2, On Apri l  5,  1985, fol lowing an audit

Dlvls lon Lssued to pet l tLoners two not lces of

fol lows:

Assessment No. Addltlonal Tax Due Interest Total Amount Due

$  1  , 067  . 88
23 .78

of pet i t ioners t

def lc iency for

return' the Audlt

1981 1n amounts as

$282 .07
6 .28

3. Although both not ices were lssued 1n the name of both pet l t loners, the

not lce bearlng Assessment No. A8503014021 ref lected the tax asserted due fron

Victor C. Twoguns and Assessxoent No. A8503014022 tetLeeted the tax asserted due

from Jennle S. Twoguns.

4. Subsequent to the lssuance of the not lces, the Audlt  Divls lon agreed

to  the  ad jus tnent  o f  Mr .  Twoguns ' tax  1 lab i l t t y  to  $723.81  to  re f lec t  $62.00  ln

credlt for nonresLdent lncome tax paid to the State of Callfornla durlng the

year  a t  i ssue.

5. Petitloners dld not take Lssue with the amount of additlonal taxable

lncome attr lbuted to then on audltr  oof dld they contest the Audlt  Dlvls lon's

cooputatlons of additlonal tax due; rather, they contended that the additlonal

taxable lncome attributed to then on audlt rdas not properly subject to New York

personal lncome tax.

6. Petltioners are Seneca Indlans. They were durlng the year at lssue,

and are currently, duly enrolled members of the Seneca NatLon of Indlans. They

have malntatned a place of resldence on the Cattaraugus Indlan Reservatlon ln

Lawtons, New York, from a polnt ln tlme prlor to the year at issue through the

present time. They conslder thelr resldence on the Cattaraugus Reservation to

be rheir permanent place of abode.

7 .  Earl-y in 1981, pet l t loners moved to Cal l fornia temporari ly to take

advantage of an employnent opportunlty avallable to Mr. Twoguns. Mr. Twoguns

A8s030r4021
A8s03014022

$78s .81
L7  . 50
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worked ln Callfornla for approxlnately three nonths durlng 1981. At no tlne

did petitl.oners lntend to remaln in Callfornla permanently and, ln accordance

wlth thLs intentLonr at the conpletlon of Mr. Twogunst employment, petltloners

returned to New York and agaLn took up resldenee at thelr home on the Cattaraugus

Indlan Reservatlon.

8. The incone earned by Mr. Twoguns ln Callfornla ls the subject of

dlspute 1n the instant matter. The Audit Dlvlslon determlned that, lnasmuch as

t'Ir. Twoguns was a New York resldent ln 1981, the lncome earned by Mr. Twoguns

ln Callfornla was properly lncluded as part of Mr. Twoguns' total New York

lncome. Petitloners contended that the Lncome earned outslde of New York was

not subject to tax glven their status as Seneca IndLans resldlng on the Cattaraugus

Reservat ion.

CONCLUSIONS OF LAW

A. That,  in view of Findlng of Fact "7'r ,  pet l t loners were domlcl led on

the Cattaraugus Reservat lon during the year at lssue (20 NYCRR lO2.ztdl) .

B. That, pursuant to 8 USC $ 1401 and under the Fourteenth Amendment, to

the Unlted States Const l tut ion, Indians are ci t lzens not only of theLr respect lve

Indlan Nat ions and of the Unlted States, but also of the state in whlch thelr

reservat ion ls geographical ly located (see Wlsconsln Potowatomies v.  Houston'

393 F  Supp 719,  730;  Deere  v .  New York ,  22  FZd 851,  852) .  Accord ing ly ,  g lven

petitlonersr maLntenance of a home on the Cattaraugus Reservatlon, they were

ci t tzens of New York io 198f.

C. That pet l t loners were resldent lndlvlduals of New York durlng l98l  for

purposes of Art ic le 22 of the Tax Law (Tax Law $ 605 [a] ;  20 NYCRR 102 .2lal)  ,

and the Audlt Dlvlslon therefore properly lncluded the income earned by Mr. Twoguns

ln Cal l fornla as part  of  pet i t lonersr total  New York income. In reachlng this
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concluslon, ne do not cllspute the unlque relationshlp whlch has tradltlonally

exist,ed between the Indlan Nations and the Unltecl St,ates and the unlque rights

possessed by  Ind ians  as  a  resu l t  thereo f  (see ,  e .8 . ,  Worces ter  v .  Georg ia ,  31

US 515).  Moreover,  rre also note this State's lack of authorl ty to lmpose a tax

on lncome earned on a reservatl.on by Indians residlng on the reservatlon (see

i{cClanahan v. Ar izona State Tax ConmlssLon, 411 US 154; 1978 Opns Atty Gen 79;

1977 Opns Atty Gen 76).  I t  is our oplnlon, however,  that the facts set forth

hereln do not fall wlthln the rule of McClanahan, for the lncome in question nas

not earned by petltloners on the reservatlon, but was earned beyond the boundarles

of such reservat lon. The taxat ion of thls income, therefore, f i ts wlthin the

long-standlng pr inclple enunclated ln Mescalero Apache Tribe v.  Jones'  4Ll  US 145'

to the effect that:

rrAbsent express federal law to the contrary, Indians gotng beyond
reservatlon boundarles have generally been held subject to nondlscrlm-
lnatory state law otherwlse applLcable co al l  c l t lzens of the State."
Id .  a t  148-L49.

Accordlngly,  Mr. Twogunsf Cal l fornta

Art lc le 22 of the Tax Law (see also,

9 4 6 ,  e e t t  d e n l e d  3 8 3  U S  9 1 1 ) .

lncome was properly subject to tax under

Powless v.  State Tax Comnlsslon, 16 NY2d

D. That the petLt lon of Victor C. Twoguns and Jennie S. Twoguns ls in al l

respects denied and the not lces of deftc lency dated Aprl l  5,  1985, as adjusted

(Flnding of Fact "4tt) ,  are sustaLned.

DATED: Albany, New York STATE TAX COMMISSION

AUG 3 1 1987
PRESIDENT


