
STATE 0F NEI4I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ions
of

DePaul & Virginia Trunk

for Redeterminat ion of Def ic iencies or for
Refunds of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and City of
New York Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Adninistrat ive Code
of the City of New York for the Years 1978 &
1 9 7 9 .

AFFIDAVIT OF UAILING

State of  New York :
ss .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnission, that he/she ls over 18 years
of age, and that on the 17th day of Apri l ,  1987, he/she served the withln
not ice of Decisi-on by cert i f ied mai l  upon DePaul & Vlrginla Trunk the
pet i t . ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

DePaul & Virginia Trunk
10 Rolling Ridge Road
Rudolph, NJ 07801

and by deposltJ.ng same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
17 th  day  o f  Apr i l ,  L987.

Authorized to admi-nister oaths
pursuant to Tax Law sect iot  L74

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lons
of

DePaul & Virginia Trunk

for Redeterminat ion of Def ic lencies or for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and City of
New York Nonresident Earnings Tax under
Chapter 46, Ti t le U of the AdminLstrat ive Code
of the City of New York for the Years 1978 &
r 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

David ?archuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 17th day of Apri l ,  L987, he served the within not ice of
Decision by cert i f ied mai l  upon Louis F. Brush, the representat lve of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposl t ing same encl -osed ln a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee ls  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapPer ls  the
last  knornr  address of  the representat ive of  the pet i t ioner .

Sworn to before me this
17 th  day  o f  Apr i l ,  1987.

Author ized to adnin is ter  oat
pursuant to Tax Law sect ion L74
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A p r l l  1 7 ,  1 9 8 7

DePaul & Vlrglnia Trunk
10 Rol l ing Ridge Road
Rudo lph ,  NJ  07801

Dear Mr. & Mrs. Trunk:

Please take not lce of the Deciston of the State Tax Conmtsslon enclosed
herewl th .

You have now exhausted your rlght of review at the adninistraElve level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law and Chapter 46'  Ti t le U of
the Admlnistrat lve Code of the City of New York, a proceeding ln court  to
revlew an adverse decislon by the State Tax Coumlssion may be lnst i tuted only
under Art lc le 78 of the Clvi l  Pract lce Law and Rules, and must be comnenced in
the Supreme Court, of the State of New York, Albany County, wlthin 4 months from
the da te  o f  th ls  no t ice .

Inquirles concerning the computation of tax due or refund al-lowed ln aceordance
wlth thls decision mav be addressed to:

NYS Dept.  Taxat lon and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bullding if 9, State Campus
Albany ,  New York  12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc:  Tax ing  Bureauts  Representa t lve

Pet l t ioner  rs  Representa tLve  :
Louis F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501



STATE OF NEW YORK

SfATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ions

o f

DePAUL TRUNK AND VIRGINIA TRUNK DECISION

for Redeterminat lon of Def lc iencles or for
Refunds of New York State Personal Income Tax :
under Art ic le 22 of the Tax Law and Clty of
New York Nonresident Earnlngs Tax under :
Chapter 46, Ti tLe U of the Adml.nistrat ive
Code of the City of New York for Lhe Years :
1978 and L979.

:

Pet l t ioners, DePaul Trunk and Virgini .a Trunk, l0 Rol l lng Rldge Road'

Rudo lph ,  New Jersey  07801,  f i led  pe t i t ions  fo r  redeterminat ion  o f  de f ic ienc ies

or for refunds of New York State personal income tax under Article 22 of. tb,e

Tax Law and City of New York nonresldent earnings tax under Chapter 46'  Tl t le U

of the Administratlve Code of the City of New York for the years L978 and. 1979

( F i l e  N o s .  3 7 7 6 6  a n d  4 4 3 5 5 ) .

On October 23, 1985, pet i . t ioners advised the State Tax CommissLon that

they desired to walve their rtght to hearing and to submit thelr case for

decision based upon the exist ing record contalned in the f l le,  together with

the submi-ssion of addit ional evidence by October 8, 1986. After due considera-

t ion, the State Tax Commission hereby renders the fol- lowLng decislon.

ISSUES

I. Whether the not ices of def lc iency were lssued wi. thout any basis and

for the sole purpose of extendi.ng the period of l imitat ion on assessment.

I I .  Whether pet l t ioners have substant lated that they were engaged in a

Erade or business during the years aC lssue.



-2 -

I I I .  Whether pet i t loners have substanEiated the character and amount of

business expenses clalned as deduct ions from gross income for the years at

i s s u e .

FINDINGS OF FACT

1. For the years 1978 and 1979, DePaul Trunk and Vlrginia Trunk, f i led a

jolnt New York State income tax nonresident returns with City of New York

nonresident earnings tax. DePaul Trunk also f i led unincorporated business tax

returns for said years.

(a) The 1978 return l isted DePaul Trunkfs occupat ion as a market ing

consultant and Virginia Trunkts occupat ion as an off ice alde, al though she

reported no income for said year.  Therefore, for the year 1978, al l  references

to | tpet i t ioner" shal l  refer solely to DePaul Trunk. 0n his 1978 return,

pe t l t loner  repor ted  to ta l  income o f  $49,060.00 ,  cons is t ing  o f  $46,783.00  wages,

$108.00  in te res t  income,  $1 ,942.00  bus iness  incone and $227.00  o ther  income.

Pet i t ioner claimed to have worked a total  of .  237 days for the year,  190 of

which were worked ln New York State. I le,  therefore, al located approxinately 80

percent of his wage lncome to New York State plus 100 percent of his business

income and h is  o ther  income,  fo r  a  to ta l  New York  income o f  $39,674.00 .

( i )  The copy of the Federal  Schedule C attached to the return

indicated income from pet l t ionerrs buslness or profession as a rnarket ing

consultant consist ing of $9,075.00 frorn a percentage of consult ing revenues and

$865.00  f rom sa les  fo r  F ischer  l {ed ica l  Pub l ica t lons ,  Inc .  fo r  a  to ta l  o f  $9 '940.00 .

The Federal  Schedule C reported the fol lowing expenses:

S p o r t s  w i t h  c l i e n t s  $ 1 , 0 9 2
Te lephone -  a l loc .  360
Account inS tSO
Magaz lnes ,  newspapers ,  e tc .  396
Telephone - outside 392
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Auto travel
8 , 6 5 0  m i .  @  1 7 C
To11s

Hospltal i ty on weekends - dlnners
Dry cleanlng expense (47 days away)
Travel needs
Creat lve consulcants expense
Photographic consultants
Outslde servlces

Total

L , 4 7 L
1 0 8

L , 2 3 6
496
1 4 1
6 5 8
413

1  , 0 8 5

$  7 ,  9 9 8

The $71998.00  in  to ta l  expenses  deducted  f rom revenues o f  $9 ,940.00  resu l ted  ln

the  $L ,942.00  ne t  bus iness  lncome repor ted .

(ii) The wage and tax statements attached to the return showed

$55,857.58  f ro rn  Sud ler  &  Hennessey  Incorpora ted  and $865.38  f ron  F ischer

Med ica l  Pub l lca t ions ,  Inc . ,  bo th  o f  New York  C l ty ,  as ' rwages,  t ips ,  o ther

compensat ion".  Addit ional ly,  petLt ioner received a supplemental  wage and tax

statement frorn Sudler & Hennessey Incorporated in the amount of $36.20 whlch

lndlcat.ed that sald anount \ras not. wages, but was group tern life lnsurance.

Each wage and tax statement was stamped wlth an arrow pointing to the amount

contained ln the t twages, t ips, other coopensat ion" box with the legend rr lncluded

in Schedule C".

( i i i )  The unincorporated buslness tax return shows the fol lowing:

net prof i t  and total  income from buslness before New York rnodif lcat ions was

$1,942.00 ;  f ro rn  th ls  amount  was subt rac ted  $56,723.00  ( th is  amount  was no ted  as

"FICA wages included in Schedule Ctt) ,  result ing in total  net loss from business

o f  $ 5 4 , 7 8 1 . 0 0 .

(b) The 1979 return l isted pet i t ioners'  occupat ions Ln the same

manner as on the 1978 return. VirginLa Trunk reported lncome of $6,405.00

cons is t ing  o f  $2 ,105.33  f ron  Knock  0n  Wood Natura l  Furn i tu re ,  Inc .  o f  Denv i l le ,

New Jersey and $4r300.00 from her husband, pet i t loner DePaul Trunk. SLnce none
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of her lncome was derlved from New York sources, l t  was not reported on pet i-

t ioners r  1979 New York  S ta te  re tu rn .  A11 re fe rences  to  r rpe t i t ioner t t  sha l l ,

therefore, refer to DePaul Trunk only.  Pet i t loner reported total  Lncome of

$ 5 8 , 2 L 2 . 0 0  c o n s t s t i n g  o f  $ 5 2 , 4 3 2 . 0 0  w a g e s ,  $ 2 6 6 . 0 0  i n t e r e s t  i n c o n e ,  $ 5 , 1 7 5 . 0 0

business lncome and $338.00 other income. Pet i t loner elalmed to have worked a

total  of .  237 days for the year,  188 of which were worked in New York State.

He, therefore, al located approximately 79 percent of his wage income to New

York State plus 100 percent of his business lncome of $1,394.00 (the reuainlng

$3r782.00  represented  the  amount  o f  V i rg in ia  Trunkrs  ne t  p ro f i t  f rom bus iness

as  se t  fo r th  on  her  Federa l  Schedu le  C)  fo r  a  to ta l  o f  $42,986.00 .  He then

subtracted $338.00, the amount reported for Federal  purposes as other income,

for a t ,otal  New York income of $42,648.00.

( i )  The copy  o f  pe t i t ioner 's  Federa l  Schedu le  C a t tached to  the

return indicated income fron his buslness or professlon as a narket ing consultant

consist ing of $L41999.00 from a percentage of consult ing revenues and $250.00

f ro rn  consu l ta t ions  fo r  a  to ta l  o f  $15 ,249.00 .  The Federa l  Schedu le  C repor ted

the fol lowLng expenses:

Spor ts  w i th  c l len ts
Tel-ephone - al loc.
Accounting
Magaz lnes ,  newspapers ,  e tc .
Telephone - outside
AuCo travel

8  ,  890 rn i les  0  181 C
Tol ls

Hospital l ty on weekends, dinners
Dry cleani.ng expense (49 days away)
Travel needs
Creat ive consultants expense
Photography & photographic consultants
Outside servlces
Payrnents to market lng asslstant

Virginia Trunk
Secre tar ia l  A .T .

Toca l

$  637
360
175
308
493

L ,644
111

1 ,481
512
2L3
846
638
937

4 ,  300
1 ,200

$13 ,855
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The $13,855.00  in  to ta l  expenses  deducted  f rom revenues o f  $L5,249.00  resu l ted

in  the  $1 ,394.00  ne t  bus lness  income repor ted .

( i i )  The wage and tax statements attached to the return showed

$67,430.69  f ro rn  Sud ler  &  Hennessey ,  Inc .  o f  New York  C i ty .  Add i t lona l l y ,

petitioner received a wage and tax statement from Young & Rubicam of New York

City ln the amount of $337.75 which indicated that said amount was not wagesr

but was the cost of  group l i fe insurance. The wage and tax statement from

Sudler & Ilennessey, Inc. was stamped with an arroril pointlng to the amount

contai .ned in the t twages, t ips, other compensat ion" box wlth the legend rr lncluded

in Schedule C" and the amount of $14,999.00 whlch was circ led and plaeed next

to said legend.

( i i f )  The unincorporated buslness tax return shows the fol lowing:

net prof i t  and total  income from business before New York nodlf icat ions was

$1,394.00 ;  f ron  th ls  amount  was subt rac ted  $14,999.00  ( t t r t s  amount  was no ted  as

tt f ICA wages lncluded in Schedule C"),  result ing ln total  net loss from business

o f  $ 1 3 , 6 0 5 . 0 0 .

2. Pet i . t ioners I  tax returns were selected for examlnat lon along wlth those

of approxlmately 100 other taxpayers on the basis that their  returns had been

prepared by a part lcular accountant.  An invest igat ion had disclosed that said

accountant had consistently prepared returns on whlch an indivldual with wage

or salary income shown on wage and tax statements had reported said lncome as

business receipts on Federal  Schedule C. Department of Taxat ion and Finance

audi.tors were directed to review the returns and to disalLow claimed business

expense deductions if the taxpayer appeared to be an employee receiving wage or

salary lncome reported on wage and tax stat,ements. Petitionerst clalmed

Schedule C deduct ions \rere dlsal lowed on that basis.
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3. (a) on March 24, L982, the Audit  Divis lon issued a Statement of Audlt

Changes to pet i t ioners for the year 1978 which asserted addit ional New York

State personal income tax and Clty of New York nonresident earnlngs tax due in

the  amount  o f  $771.94  p lus  inEeres t .  The bas is  was s ta ted  as  fo l lows:

"The expenses claLured in Schedule C are not ordinary and necessary ln
the production of income as an employee. Therefore, they have been
disal lowed. "

On Aprl l  14, 1982, the Audlt  Divis ion issued co pet l t ioners a Not ice of Def ic iency

for the year 1978 assert ing addit lonal tax due in the amount of $771.94, pLus

in te res t  o f  $222.69 ,  fo r  a  to ta l  amount  due o f  $994,63 .

(b) 0n February 2, 1983, the Audit  DivLslon issued to pet i t ioners a

Stateuent of Audit  Changes for the year L979 assert ing addlt ional New York

State personal income t,ax and City of New York nonresident earnlngs tax due in

the amount of $11262.09 plus interest.  The basis \ras stated as fol lows:

"As salar led employees, you are not a business ent i ty and therefore
are not ent l t led to clain Schedule C deduct lons as these expenses are
not ordinary and necessary for the product lon of lncome as employees."

Petitloners I medical expenses were adjusted to reflect increased ineome and

their  l i -ni tat ion percentage was recomputed to ref lect income as reported on

wage and tax statements. On Aprl l  8,  1983, the Audlt  DivLsion lssued to

pet i t ioners  a  Not ice  o f  Def ic lency  ln  the  amount  o f  $1  1262.09 ,  p lus  in te res t  o f

$ 4 1 9 . 5 3 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 , 6 8 1 . 6 2 .

(c )  For  bo th  o f  sa id  years ,  pe t i t ioners  i temized the l r  deduc t lons .

4. (a) Upon the subnission, pet i t ioners submitted documentary evldence

and, ln some cases, cancel led checks pertalnlng to the amounts clalmed for

sports with cl lents,  telephone expenses, account ing, etc.  No evidence was

submitted to substant, late that these expenses were other than personal ln

na ture .
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(b) A let ter to pet i . t loner DePaul Trunk from Minturn V. Chace' Vice

President and Treasurer of Sudler & Hennessey Incorporated, bearlng the date

o f  January  1 ,  L979,  s ta ted  tha t  a  1978 bonus check  ln  the  amount  o f  $9 ,075.00

was enclosed therewiEh. An undated let ter f rom Steve Flscher,  President of

Flscher Medlcal  Publ icat ions, Inc.,  stat,ed that pet i t ioner DePaul Trunk's

compensat ion for 1977-L978 was basedr pursuaot to their  agreement '  on salary

plus a planned percentage of the business to be determlned annual ly.  With the

except lon of those pertaini .ng to l i fe insurance, each of the wage and tax

statements issued to pet l t ioner DePaul Trunk by Sudler & Hennesseyr Inc. and

Fischer Medical  Publ icat ions, Inc. for the years at lssue provided for payrol l

deductions for Federal, Stat,e and local taxes and FICA. The wage and tax

stat,ements from Sudler & I lennessey, Inc. lndicated that pet i t ioner was a member

of a company pension plan and further Lndicated that,  for the year 1979, an

amount was withheld for State unernployment/disabillty.

5 .  Pet i t ioners  contend:

(a) That the not ices of def lc iency were issued on an arbl . t rary and

caprlc ious basis just pr ior to the expirat lon of the perlod of l lu l tat ions on

assessment,  thus depriv ing pet l t ioners of the opportunit ,y to present substant la-

Eion for the claimed deduct ions;

(b) that petitioners are one of a Large group of taxpayers who were

selected for speclal  scrut iny because thelr  returns had been prepared by the

same tax preparer; and

(c) that where pet i t ioners do not have cancel led checks or oEher

recelpt,s for cert,aln expenses, the Department of Taxation and Fl-nance should

al low pet l t ioners a reasonable est imate of such expenses.
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CONCLUSIONS OF LAW

A. That the not ices of def lc lency were properly issued and were not

arbi trary or capric ious. The returns were patent ly erroneous and the Audlt

Divis ion was Just i f ied ln disal lowing the clained Schedule C business income.

B. That the fact that pet i t ionerst returns r{rere selected for examinat ion

because of certain pract ices of their  accountant is l r relevant.  Pet l t lonerst

l labi l i ry depends solely upon the facts adduced herein.

C. That pet i t ioner DePaul Trunk has not sustained hls burden of proof

under sect ion 689(e) of che Tax Law and sect ion U46-39.0(e) of the Admlnistrat lve

Code of the City of New York to show that he was engaged in a trade or business

other than as an enployee. Therefore, expenses clained on Schedule C nay not

be deducted under sect ion 62(L) of the Internal Revenue Code.

D. That,  for the year 1978, pet i t ioners have establ ished that they were

ent l t led to a Schedule A i temized deduct lon for the sum of $150.00 paid to

Albert  M. Sasson for preparat ion of income tax returns.

E. That the pet i t lons of DePaul Trunk and Vlrglnla Trunk are granted to

the extent indlcated in Conclusion of Law "D", ggPll; that the Audlt Division

is directed to modify the Not ice of Def lc iency issued Aprl l  14, 1982 accordingly;

and that,  except as so granted, the pet, i t ions are ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

APR I 71987
PRESIDENT

Col'OtISSI0N


