
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
of

George C. Trovato

for Redeterminat ion of a Def ic iency or Revision
of a Determlnat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r s  1 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet I"1. Snay, being dul-y sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 17th day of Apri l ,  1987, he/she served the withln
not ice of Decision by cert i f ied nai l  upon George C, Trovato the pet i t loner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

George C. Trovato
68 Massapequa Ave.
Massapequa,  NY 11758

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
17 th  day  o f  Apr i l ,  L987.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ter  oat
pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMI,ISSION

In the lvlatter of the Petit ion
o t

George C.  Trovato

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determinati.on or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Years  1978  &  1979 .

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 17th day of Apri l ,  L987, he served the withln not lce of
Decision by cert i f led nal l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the wlthin proceedinB, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t loner herein and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t i .oner.

Sworn to before me th is
lT th  day  o f  Ap r i l ,  f 987 .

Authorized t.o administer oaths
Tax Law sect ion 174pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C C M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Aprl l  17, 1987

George C. Trovato
68 Massapequa Ave.
Massapequa,  NY 11758

Dear Mr. Trovato:

Please take notLce of the Decislon of the State Tax Conmlsslon enclosed
herewl th .

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse dectsion by the State Tax ComnlssLon may be inst l tuted only under
Article 78 of the civil Practice Law and Rules, and must be commenced 1n the
Supreme Court of  the State of New York, Albany County, wlthln 4 nonths fron the
date  o f  th ls  no t lce .

Inquir ies concernlng the computat ion of tax due or refund al lowed ln accordance
with this decisLon may be addressed to:

NYS Dept.  Taxat ion and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bui ldlng / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxl-ng Bureau I s Represent,atlve

Peti t ionerr s Representat lve :
Lou ls  F .  Brush
1 0 1  F r o n t  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet i t ions

o f
:

GEORGE C. TROVATO

for Redeterminat ion of Def ic iencies or for
Refunds of Personal Income Tax under ArticLe 22 :
o f  the  Tax  Law fo r  the  Years  1978 and 1979.

:

DECISION

Peti t ioner,  George C. Trovato, 68 Massapequa Avenue, Massapequa, New York

I i758, f i led pet i t ions for redeterminat ion of def ic l-encies or for refunds of

personal income tax under Art ic le 22 of the Tax Law for the years 1978 and 1979

(F i le  Nos.  37558 and 45355) .

A hearing r{ras conmenced before James J. Morr ls,  Jr. ,  Hearing Off icer '  at

the off ices of the State Tax Comnission, Two World Trade Center,  New York'  New

York ,  on  Octobex  22 ,  1985 a t  9 :30  A.M. ,  and cont inued s ine  d le .  Pet i t ioner

appeared by Louis F. Brush, Esq. The Audit  Divis ion appeared by John P. Dugan'

Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .  Subsequent ly  pe t i t loner  wa ived

his r ight to a hearing and requested the State Tax Comrnission to render a

decision based upon the ent ire record contained in his f i le,  with al l  br iefs

subur i t ted  by  October  B ,  1986.

ISSUES

I .  Whether  the not l -ces of  def ic iency were issued wi thout  any basis  and

for  the sole purpose of  extending the per iod of  l imi tat ion on assessment .

I I .  Whether  the pet i t ioner  has substant ia ted that  he was engaged in a

t rade or  business dur ing the years at  issue.



FINDINGS OF FACT

1. Pet i t ioner,  George C. Trovato, f i led New York State i -ncone tax resident

returns for the years 1978 and 1979, and an unincorporated business tax return

for the year 1979. The return f i led by pet i t ioner for 1978 was f i led late on

May B,  1979.

(a) The 1978 income tax recurn l isted pet l t ionerts occupat lon as

t ' cour t  repor t ing  serv ice t t  and h is  w l fe rs  occupat lon  as  t to f f l ce  a ide t t ,  and

repor ted  to ta l  income o f  $18,846.00 ,  cons is t ing  o f  $9 ,183.00  in  bus iness

income,  $1r863.00  in  in te res t  income and $7 ,800.00  in  t to ther "  income.

( i )  The copy of Federal  Schedule C attached to the return showed

t ' incomet '  of .  $27,335.00 fron teaching, Nassau County Fani ly Court  and the State

of New York. The fol lowing expenses were l isted beneath said income:
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I I I .  Whether the pet i t ioner has substant iated

business expenses claimed as deduct ions from gross

issue.

Payments to off ice aide, Mary Trovato
(reported as I 'other incomett  on form 1040,
page 1 ,  l ine  20)

Telephone
l"laintenance
Messengers
Postage
Off ice suppl ies
Photocopies
Travel
Meeting & promotLon
Hosp i ta l i t y  in  o f f i ce
Dues & memberships
Depreciat ion on off lce equipment
Tol ls,  parking
Professional development
Accounti.ng
Insurance
Equipment maintenance

the character and amount of

income for the vears at

$  7 ,800 .00
600 .00
500 .00
520 .00
120 .00
845 .00
209 .00

2 ,361 .00
97  4 .00
842.00
265 .00
392 .00
380 .00
175 .00
L25 .00
169 .00
s20 .00
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Outslde services
Newspapers ,  magaz ines ,  e tc .
Qual l fy ing tests
Advert is ing

Total  Expenses

The $18,153.00  in  expenses  was deducted  f rom

i n  $ 9 , 1 8 3 . 0 0  n e t  b u s i n e s s  i n c o m e  r e p o r t e d .

273 .00
292.00
60 .00

631 .00

$  18 ,  153  . 00

income of  $27,336.00 and resul ted

$  7 ,800 .00 *
840 .00
600 .00
535  .00
182 .00
947  .00
213  .  00

3 ,67L .00
497 .00

( i i )  Wage and tax statements attached to the return showed

$1,450.00 in "wages, t ips, other compensat ion" from Adelphi Bustness School of

Mineo la ,  Ner , , r  York ,  "wages,  t ips ,  o ther  compensat lon"  o f  $1r140.00  f ron  Verbat im,

Inc. of  Hicksvi l le,  New York and "wages, t ips, other compensat ion" in the sum

of $23 ,999.47 from the State of New York. Eaeh statement is stamped with an

arrow point ing to the amount in the box ent i t led "wages, t ips, other compensat lon?t

with the legend "Included in Schedule C".

(b )  The 1979 re tu rn  l i s ted  pe t l t ioner ts  occupat ion  as  ' rcour t

repor t ing  serv ice"  and pe t i t ioner ts  w i fe ts  occupat ion  as  "o f f i -ce  a ide"  and

repor ted  $ I9 ,694.00  ln  to ta l  income,  cons is t ing  o f  $ i0 ,709.00  ln  bus tness

income,  $1 ,185.00  ln  in te res t  income and $7 ,800.00  ln  "o ther "  income.

( i )  The Federal  Schedule C attached to said return showed

incone o f  $30,299.00 ,  cons is tLng o f  teach ing  i .ncome o f  $1  ,320.00 '  Nassau County

Fan i ly  Cour t  income o f  $24,019.00 ,  County  o f  Nassau income o f  $3 '297.00  and

other  income o f  $1r663.00 .  The fo l low ing  expenses  rdere  l l s ted  beneath  sa id

income:

Payments to off ice aide: [ary Trovato
Telephone
Maintenance
Messengers
Postage
Of f i ce  supp l ies
Photocopies
Travel
So l ic i ta t lon  expense
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0 f f i ce  hosp l ta l i t y
Dues & memberships
Depreclat ion on off lce equipment
Tol1s & parklng
Typing
Account lng
Insurance
Outside services & repairs
Newspapers ,  magaz i .nes ,  e tc .
Professlonal development & test expense
Advertising & prornot,ion
Te lephone (ou ts ide)

73 r .00
354 .00
392 .00
394 .00
477  . 00
r25 .00
169 .00
380 .00
338 .00
225 .00
236.00
484.00

T o t a l  E x p e n s e s  9 2 1 , 5 9 0 . 0 0

*  Repor ted  as ' ro ther  income"  on  Form L040,  page l ,  lLne  21

The $21,590.00  in  to ta l  expenses  was deducted  f rom lncome o f  $30,299.00  and

resu l ted  ln  $10,709.00  ne t  bus lness  income repor ted .

( i i )  The wage and tax statements attached to the return showed

"wages,  t ips ,  o ther  compensat ion"  f rom the  County  o f  Nassau o f  $3 ,297.23 ,

"wages,  t ips ,  o ther  compensat lon ' r  o f  $1r320.00  f ron  SIL I  Schoo ls ,  L td . ,  "wages,

t ips ,  o ther  compensat ion"  o f  $11450.00  f ro rn  Verbat lm,  Inc . ,  and t twages,  t ips ,

other compensat ion'r  of  $24,018.57 frorn the State of New York. 0n each of the

wage and tax statements, a stamped arrow with the legend "Included in Schedule C"

point.ed to the compensacion l isted under "wages, t ips, other compensat iontt .

( i i i )  The unincorporated business tax return for 1979 showed

$10 '709.00  ln  ne t  p ro f l t ,  less  $28,636.00  in  subt rac t lons ,  resu l t ing  ln  a  loss

f rom bus iness  o f  $L7,927.00 .  Accord ing ly ,  no  un incorpora ted  bus iness  tax  was

shown as due.

each of  the years at  issue,  pet i t loner  l tenLzed hLs deduc-( c )  F o r

fo l lows:
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t978

Medical & dental  expense
Taxes
Interest
Contr ibut ions
Total  Federal  I tenized Deduct ions
Less: Income taxes included in total
New York ltemized Deductions

L979

Medical & dental expense
Taxes
In teres t
Contr ibut ions
Total  Federal  I tenized Deduct lons
Less: Income taxes included in total
New York I temized Deduct ions

$  242 .00
4 ,041 .00
3 ,538 .00

408 .00
$Emd

4r4 .O0m

$  2 ,376 .00
3 ,95  1 .00
3 ,514 .00

467  .00
$jil508:dd

346  .00
$-g@dd

2.  Pet i t lonerrs tax returns were selected for  examinat ion a long wi th

those of  approxlmately  100 other  ind iv lduals on the basis  that  sa ld returns had

been prepared by a par t icu lar  accountant .  An invest igat ion had d isc losed that

said accountant  had consistent l -y  prepared returns on which an indiv idual  wl th

\dage or salary income shown on hrage and tax statements had reported said income

as busi .ness receipts on Federal  Schedule C.  Departnent  of  Taxat ion and Finance

audi tors were d i rected to rev iew the returns and to d isa l low c la imed business

expense deduct ions i f  the taxpayer appeared to be an employee receiv ing wage or

salary j -ncome reported on hrage and tax statements.  Pet i - t ionerrs c la imed

Schedule C deduct ions r rere d isa l lowed on that  basls .

3.  (a)  0n l " larch 22,  1982,  the Audi t  Div is ion issued a Statement  of  Audl t

Changes to pet i t i -oner  for  the year  L978,  asser tLng addi t ional  personal  income

tax due of  $1,02L,72.  The fo l lowing explanat ion was g iven for  sa id addi t ional

t ax :

r rAmount  deducted as Schedule C expenses is  not  considered ord inary
and necessary expense in productlon of income earned as an employee.
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No household credit  is al lowable, s lnce household gross income
e x c e e d s  $ 2 5 , 0 0 0 . 0 0 ,

Chl ld care credit  ls appl led only to tax of the spouse having the
smal ler New York taxable lncome,"

On Apri l  6,  1982, the Audlt  Dlvls ion issued a Not iee of Def ic lency to

pet l t loner  fo r  add l t lona l  cax  due o f  $1 ,02 I .72 ,  pLus  penaLty  o f  $51.09  fo r

la te  f i l i ng ,  and in te res t  o f  $291.72 ,  fo r  a  to ta l  amount  due o f  $1 ,364.53 .

(b) 0n January 20, 1983, the Audlt  Dtvls lon lssued a Statement

of Audit Changes t.o petitloner for tax year L979, assert,ing additional tax

due o f  $1 ,038.14 .  The fo l low lng  exp lanat ion  was g lven fo r  sa ld  add i t iona l

tax :

"As a salar ied empLoyee, you are not a business ent l ty,  and therefore
are not ent i t led to clalm Schedule C deduct ions, as these expenses
are not ordlnary and necessary for the productl-on of lncome as an
employee.

Your New York State l labi l i ty has been reconputed on a joint  basis '
s lnce this results ln a lower tax.

S lnce  househo ld  g ross  lncome now exceeds $25,000.00 ,  no  househo ld
cred i t  i s  a l lowed. "

0n  Apr i l  8 ,  1983,  the  Aud l t  D iv is ion  lssued a  Not tce  o f  Def lc lency  to

pet l t loner  s ta t lng  add i - t lona l  tax  due o f  $1 ,038.14  and Ln teres t  o f  $345.08

for  a  to ta l -  amount  due o f  $ I ,383.22 .

4. Pet i t , loner attended and test l f ied at the hearlng on October 22'

1985 and also submitted substant lal  documentary evidence, to wit :

(a) Numerous recelpts and lnvoices for courier services'  postal

charges, photocopy charges, autonobi le repalr  bl l ls,  equlpment repairs,

advert ts lng expenses, dues and professLonal fees and Department of Motor

Vehicle charges.

(b) Pet i t ioner also submitted a complete copy of hls Federal  Forn

1040 and attached schedules, addit lonal copies of hls wage and tax statements,
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his 1978 desk calendar showlng appolntments, New York telephone bl l ls,

electr lc coupany bl l ls,  pr lnt lng bl l ls,  and other substant lat lon of home

off tee expenses. Pet l t loner also submitted hls desk calendar fot  L979' a

conplete copy of his Federal  Forn 1040, hls pay stubs fron the State of

New York for the year 1979, and further substant iat ion of the expenses

l isted on hls Schedule C for the vear 1979.

5. Pet i t ioner contends that the not ices of def ic iency were issued on

an arbi trary and caprlc ious basLs just pr lor to the expirat ion of the

perlod of l in i tat lons on assessment,  thus depriv lng pet l t loner of the

opportunity to present substant iat ion for the claiued deduct lons. Pet l t ioner

also contends that the def ic iencies were arbi traty and caprlc ious because

an audit rras never conducted and that, the deflclencles were based upon the

erroneousr assumptlon that. the expenses clained were not ordlnary and

necessary. Pet i t ioner asserts that,  the expenses were deduct lble as

ordlnary and necessary buslness expenses under sect lon L62 of.  the Internal

Revenue Code and/or deductlble for the productlon or maintenance of lncone

under sect lon 2L2 of the Internal Revenue Code. Final l l r  pet l t loner

contends that,  regardless of the classi f lcatLons of the dl f ferent Internal

Revenue Service code sect ions, the taxable lncome of pet i t ioner ls unchanged.

CONCLUSIONS OF LAW

A. That the not lces of def ic lency were properly issued and were not

arbi trary or capric lous. The returns were patent ly erroneous and the

Audlt  Dlvls ion was just i f ied ln dlsal lowlng the Schedule C buslness

lncome. Each Notice of Def lc lency was preceded by a Statement of Audlt

Changes and petltioner had an opportunicy to flle amended regurns claimlng
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employee business expenses as adjustments on Federal  Form 2106' or as

i temized miscel laneous deduct ions, but he did not do so.

B. That the fact that pet i t ionerrs returns were selected for examlnat ion

because o f  cer t .a in  p rac t ices  o f  h is  accountan t  i s  i r re levant .  Pet l t ioner ts

l iabi l i ty depends solely on the facts adduced herein.

C. That pet i t ioner has not sustained his burden of proof under

sect ion 689(e) of the Tax Law to show that he was engaged in a trade or

business other than as an employee. Thus, expenses claimed on ScheduLe C

may not be deducted under sect ion 62(I)  of  the Internal Revenue Code.

D. That whi le i t  would appear that pet i t ioner may have been ent i t led

to deduct certain ernployee business expenses under sect ions 62(2) or 63(f)

of the Internal Revenue Code l f  he had f i led a Form 2L06, or had i temized

his deduct ions and claimed such expenses as miscel laneous deduct ions,

pet i t ioner nevertheless fai led to sustain his burden of proof under

sect ion 689(e) of the Tax Law to show the character or,  in many cases, the

amount of the clalmed business expenses.

E. That the pet i t ions of George C. Trovato are denled and the

not ices of def ic iency issued on Apri t  6,  1982 and Apri l  8,  1983 are

sustained, together with such addit ional penalty and interest as nay be

lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

APR 1? 1987

SIONI
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