
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

James & ,tlaureen

the Pet l t lon

Tommasulo AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def l-c iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
CLty Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for che Year 1978.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet, M. Snay, belng duly sworn, deposes and says that,
he/she ls an employee of the State Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he/she served the wlthLn
not ice of decislon by certLf led mal l  upon Jaues & Maureen Tommasulo the
pet l tLoner 1n the withl-n proceedlng, by enclosLng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

James & Maureen Tomrnasulo
6 Maple Lane
Massepequa Park, NY IL762

and by deposit ing same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Untted States Postal
Servlee wlthln the State of New York.

That deponent further says that the sald addressee ls the petit,toner
hereln and that the address set forth on saLd wrapper is the Last known address
of  the  pe t i t ioner .

before ne this
of March, 1987



STATE OF NEI,T YORK

STATE TAX COM}TISSION

In the Matter of
o f

James & Maureen

the Pet l t lon

Tommasulo AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninlstrat lve Code of the Clty
of New York for the Year L978.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comnissl-on, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he served the wlthln not lce of
decisLon by cert i . f ied nai l  upon Louis F. Brush, the representat lve of the
pet l t loner ln the withln proceeding, by enclosing a true copy thereof ln a
securely sealed poscpald wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
l I ineo la ,  NY 11501

and by deposLt ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and cust,ody of the UnLted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the representat lve
of the petlttoner hereln and that the address set forth on sald ltrapper is the
last known address of the representat lve of the pet l t loner.

Sworn to
20th day

before me
of March,

thor lzed ter  oaths
pursuant to sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E  W  Y  O R K  1 2 2 2 7

March 20, L987

James & Maureen Tommasulo
6 Maple Lane
Massepequa Park, NY 1I762

Dear Mr. & Mrs. Tommsssls '

Please take not lce of the declslon of the State Tax CommLssion enclosed
herewlth.

You have now exhausted your rtght of review at the adrninLstratlve level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law, a proceeding in court  to
revlew an adverse decision by the State Tax Co 'nl.ssion may be instttuted only
under Article 78 of the Clvl1 Practice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months fron
the  da te  o f  thLs  no t lce .

Inquiries concerntng the computatlon of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept.  Taxat lon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bui ldlng / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COI'[!IISSION

cc: Taxing Bureaurs Representat lve

Peti t ioner '  s Representat ive :
Louls F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

JAMES AND MAUREEN TOMMASULO

for Redeterminat ion of a Def lc lency or for
Refund of New York State Personal Income Tax :
under Article 22 of. the Tax Law and New York
City Personal Income Tax under Chapter 46, :
Tl t le T of the AdrnlnLstrat, ive'Code of the City
of New York for the Year L978. :

DECIS ION

Petl t ioners, James and l laureen Tomuasulo, 5 
' f {aple Lane, Massapequa Park'

New York LL762, f i led a pet l t ion for redeterminat lon of a def ic ieney or for

refund of New York State personal i-ncome tax under Article 22 of. the Tax Law

and New York City personal income tax under Chapter 46, Ti t le T of the

Administrat lve Code of the City of New York for the year 1978 (Fi le Nos. 37923

a n d  3 8 1 0 8 ) .

0n  0c tobet  23 ,  1985,  pe t i t ioners ,  by  the i r  du ly  au tho t lzed  representa t lve ,

Louis F. Brush, Esq.,  waived a hearing and submitted their  case for decislon

based upon the ent,lre record contained in the file, together with documents to

be subn i t ted  by  October  8 ,  1986.  A f te r  due cons idera t ion ,  the  Sta te  Tax

Commission renders the fol lowing decislon.

ISSUES

I. Whether the not ices of def ic iency were issued without any basis and

for che sole purpose of extending the period of l imltat ion on assessment.

I I .  Whether pet i . t ioners have subscant lated that one or both of them was

engaged in a trade or business during the year at issue.



I I I .  Whether pet i t i .oners

business expenses clalmed as

issue.
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have substant ia ted the character  and auount  of

deduct lons f rom gross income for  the year  at

FINDINGS OF FACT

1. Pet i t ioners, James and Maureen Tornrnasul-o, t imely f l led a New York

State ineome tax resldent ret,urn and pet l t loner James Tommasulo also f i led a

t imely unincorporated business tax return for L978. On rheir  income tax

return, pet i t loners selected f l l ing status "4" (marr ied f i l ing separately on

one re tu rn) .

(a) The 1978 income tax return l lsted pet i t ioner James Tommasulots

occupat ion  as  "Computer  Consu l t ing"  and repor ted  $11,577.00  ln  to ta l  income,

cons is t ing  o f  $L I1296.00  in  bus iness  income and $281.00  ln  in te res t  income.

( i )  The copy of Federal  Schedule C attached to the return showed

"Revenues"  o f  $17,260.00  w i th  the  fo l low ing  l i s ted  expenses :

0ff ice maintenance
Suppl les
To11s
Parking
Trave l  expenses  4 ,650 mi .  a t  17+/n t .
Messengers and del ivery

$  38o .oo
2 r4 .00

18 .00
98  . 00

79 r .00
685  . 00
83  I  . 00
962.00
237  .OO
900 .  00

200 .00
8  . 00

50 .00
1  20 .  00
100 .  00
73 .00

202 .00
95  .00

$5 ,964 .00

I lospital i ty
Meeting expenses
Newspapers and magazines
Prof essional development

Tuirion - NYU
Books/computer t ime
Suppl ies
Travel and parking

Telephone expense
Tax preparat lon fee
Calculator and tapes
Photographic suppl les
Storage

Total

The $5  ,964.00  in  expenses

r e s u l t e d  l n  t h e  $ 1 1 , 2 9 6 . 0 0  n e t  b u s l n e s s

deducted  f rom revenues o f  $ I7  '260 .00

income repor ted .
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( i i )  The wage and tax statements (Forms W-2) of pet l t ioner James F.

Tommasulo attached to the return showed'r tr lages, t lps, other compensat ion" of

$12,436.92  f rom C. I .T .  F inanc la l  Corpora t ion  o f  New York ,  New York ,  and $4 ,823.13

from Republ ic Nat ional Bank of New York. Each of such statements is stamped with

an arrolr  point ing to the noted amounts wlth the legend "Included ln Schedule C".

(ii i) The unincorporat,ed buslness tax return showed the followlng:

net prof i t  and total-  income from business (before New York rnodif icat l .on) was

$11,296.00 ;  th is  amount  was reduced by  $ f7 r260.00  as  a ' rsub t rac t ion" ,  resu l t lng

ln a total  (and net) loss from bustness in the amount of $S ,964.00 (which amount

matches the amount of alLeged business expenses per Schedule C).

( iv) For the year at.  lssue, pet i t ioner clalmed the standard deduct l-on

and did not c laim any miscel laneous or other i temized deduct ions.

2. Pet i t ioners I  tax returns were selected for examinat ion along with those

of approxlmately 100 other lndividuals on the basis that thelr returns had been

prepared by a part icular accountant.  An invest igat lon had disclosed that said

accountant had consistently prepared returns on which an indivldual wi-th wage

or salary i.ncome shown on \rage and tax statements had reported said income as

business receipts on Federal  Schedule C. Department of Taxat lon and Flnance

audltors were directed t,o revlew the returns and to disallow claimed buslness

expense deduct ions i f  the taxpayer appeared to be an enployee recelvlng wage or

salary income reported on wage and tax statements. Pet i t ionersr claimed

Schedule C deduct lons were disal lowed on such basis.

3. 0n March 24, L982, the Audit  DlvisLon issued a Statement of Audit

Changes to pet i t ioners for 1978 assert ing $680.24 Ln personal lncome tax due on

the basis that,  rrexpenses claimed are not ordinary and necessary in the product ion

of income as an employee". In addlt ion, s ince disal lowance of the expenses
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resu l ted  in  a  househo ld  g ross  income in  excess  o f  $25,000.00 ,  pe t l t loners '

claimed household credit was disallowed. 0n April 14, L982, the Audit Division

issued two not ices of def lc iency, one to Maureen Tommasulo in the anount of

$228.56'  plus interest,  and one to James Tommasulo in the amount of $451.68,

p lus  in te res t .

4.  Pet i t ioner James Toruuasulo subnit ted a one page aff ldavl t  at test lng to

his assert ion that the expenses ref lected on Schedul-e C, which expense amounts

Idere restated on the aff idavi t ,  should be al lowed as deduct ible expenses incurred

in hls "revenue produclng act iv i ty" of  coruputer programming. Also subnit ted

wi th  the  a f f i c lav i t  were  add i t lona l  cop ies  o f  pe t i t ioners ' re tu rns  fo r  1978.

No other documentatlon was provlded wj-th regard to the clained expenses, nor

any evidence that such expenses were other than personal in nature. Each of

pet i t loner James Tonmasulots Forus W-2 ref lect payrol l  deduct ions for Federal ,

State and local taxes and for FICA.

5 .  Pet i t ioners  main ta in :

(a) That the not ices of def ic iency r ,rere lssued on an arbi trary and

capric lous basis just pr ior to the expirat ion of the period of l in i tat lons on

assessment,  thus depriv lng pet i t ioners of the opportunity to present substant i-

at ion for the claimed deduct ions;

(b) thar pet i t ioners are one of a large group of taxpayers who were

selected for special  scrut iny because rhelr  returns had been prepared by the

same tax preparer; and

(c) that where petitioners do not have cancelled checks or other

receipts for certain expenses, the Department of Taxat ion and Finance should

al low pet i t ioners a reasonable est lmate of such expenses.
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CONCLUSIONS OF LAW

A. That the notLces of def lc iency \rere properly issued and were not

arbitrary or caprlcious. The returns vrere patently erroneous and the Audit

Divis ion was just l f ied ln disal lowing the claimed Schedule C "business expenses."

Each Notice of Def ic iency was preceded by a Statement of Audit  Changes and

pet i t ioners had an opportunity to f iLe amended returns claining the disal lowed

expenses as ei ther unreimbursed employee business expenses (adjustnents to

income on Federal  Form 2106),  or as mlscel laneous i temized deduct ions'  but did

not  do  so .

B. That the fact that pet i t , ionerst returns were selecced for examlnat ion

because of certain pract ices of their  accountant is i r relevant.  Pet i t ioners t

l labl l l ty depends solely on the facts adduced herein.

C. That pet i t ioner James Tommasulo has not sustained his burden of proof

under sect ion 689(e) of the Tax Law to show that he was engaged ln a trade or

business other than as an employee and thus has not proven ent l t lement to deduct

those "buslness expenses" ref lected per his Schedule C.

D. That pet i t ioner James Tornmasulo may have been ent i t led to deduct

certaln of the clairned expenses ei ther as enployee busLness expenses ( i f

unrelmbursed) under sect ions 62(2) or 63(f)  of  the Internal Revenue Code l f  he

had f i l -ed Form 2106, or as miscel laneous l temized deduct ions i f  he had i tenized

his deduct ions. t {owever,  in this regard, pet l t ioner James Tomrnasulo did not

i femize deduct ions for the year in quest ion and further has faLled herein to

sustain his burden of proof under sect lon 689(e) of the Tax Law to show the

character and circumstances by and under which the cLaimed buslness expenses

would otherwise be deduct ible.



E'

no t i ces

DATED:

That  the  pe t i t lon  o f

of def ic iency issued

Albany, New York
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James and Maureen Tommasulo is denied and the

on Apr i l  14,  L982 ate susta ined.

STATE TAx CO}IITISSION

MAR 2 01987
PRESIDENT

ISSIONER


