
State of  New York

County of Albany

srATE OF NEW YORK

STATE TAX COMMTSSION

In  the l " la t ter  of  the Pet i t i -on
o t

Dennis J .  & Madel ine B.  T ierney

for  Redeterminat ion of  a Def j .c iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adnin is t rat lve Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  1979 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said l^rrapper is the last known address

s s .  :

David Parchuck/Janet M. Snay, being duly sworn, dePoses and says that
he/she is an employee of the State Tax Cornmission, that he/she ls over 18 years
of age, and that on the lst  day of July,  1987, he/she served the within not ice
of Decision by cert i f ied mai l  upon Dennis J.  & Madel ine B. Tierney the
pet i t ioners in the withln proceeding, bI enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Dennis J.  & Madel ine B. Tierney
206 Ada Drive
Granitville' NY L03L4

and by depositing same enclosed
post  of t ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that t,he address set
o f  t he  pe t i t i one r .

Sworn to before me th is
l s t  day  o f  Ju l y ,  1987 .

to admlnister oat,hs
pursuant to Tax Law sect ion I74



;TATE OF NEW YORK

STATE TAX COMMTSSION

In the lvlatter of the Petit ion
O I

Dennis J. & Madeline B. Tiernev

for  Redeterminat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Incone Tax under Chapter  46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
o t  New York  f o r  t he  Yea rs  1978  and  L979 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of AIOany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comnission, that he/she is over 18 years
of age, and that on the lst  day of July,  L987, he served the within not ice of
Decision by cert i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioners in the withl-n proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid rdrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wraPPer is the
last known address of the rePresentat ive of the Pet i t ioner.

Sworn to before me this
Is t  day  o f  Ju ly  '  1987.

pursuant to Tax Law sect ion 174
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July 1, 1987

Dennls J. & rYadellne B. Tlerney
206 Ada Drive
Granitv l l le,  NY 103f4

Dear Mr. & Mrs. Tlerney:

Please take not,tce of the Decl-sLoo of the State Tax Comrolsslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chaptet 46'  Tl t le T of
the Adnlnlstratlve Code of the Clty of New York, a proceedlng ln court to
review an adverse declslon by the State Tax CoumlssLon may be instituted only
under Artlcle 78 of, the Clvll Practice Law and Rules, and must be commenced tn
the Supreme Court of the State of New York, Albany County, wlthln 4 months fron
the date of this not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
with this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureau's Representat ive

Peti t loner I  s Representat ive :
Louls F. Brush
101 Front  S t .
Mlneola, NY 11501



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion :

o f :

DENNIS J. TIERNEY AND MADELINE B. TIERNEY : DECISION

for Redetermlnation of a Deficiency or for :
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York :
Clty Personal Income Tax under Chapter 46,
Tltle T of the Adnlnlstratlve Code of the Clty :
of  New York for the Years 1978 and L979,

:

PetLtioners, Dennis J. Tlerney and Madeline B. Tierney, 206 Ada Drlve,

Granltv l l le,  New York 10314, f l led a pet i tLon for redeterninat ion of a def icLeney

or for refund of New York State personal income tax under Artlcle 22 of the Tax

Law and New York City personal income tax under Chapter 46, Tltle T of the

Adrnl-nlstratlve Code of the Clty of New York for the years L978 and 1979 (Flle

Nos.  37765 and 44748) .

On October 23r 1985, pet i tLoners walved a hearLng before the State Tax

Co r lssion and submitted the matter for decision based upon the Audit Dlvlslon

f l le,  as wel l  as a br lef  and addlt lonal documents to be subnLtted by October 8,

1986. After due considerat lon of the record, the State Tax Commisslon hereby

renders the fol lowlng declsLon.

ISSUES

I. Whether the notices of deflclency were lssued wlthout any basls and

for the sole purpose of extendlng the perlod of llnitatlon on assessment.

II. I,Jhether petltioner Dennis J. Tlerney has substantlated that he was

engaged ln a trade or buslness durlng the years at issue.



I I I .

buslness

lssue.
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Whether petitloner Dennls J. Tierney has

expenses claimed as deductions from gross

substantlated the amount of

lncome for the years at

FINDINGS OF FACT

1. Pet l t loners, Dennls J.  Tlerney and Madel lne B. Tierney, t inely f l led a

New York State Income Tax Resldent Return (wlth City of New York Personal

Income Tax) for each of the years 1978 and 1979 whereon they reported thelr

fll lng status as marrled fil lng separately on one return. 0n each return

DennLs J. Tlerney reported his occupatlon as "Carpentry Contract'r and iYadellne B.

Tierney reported her occupat lon as "Off lce Asst."

2. For 1978, pet l t loner Dennls J.  Tlerney reported buslness lncome of

$13,005.00. A Federal  Schedule C attached to the return reported the fol lowlng

tncome and deductlons:

"Schedule C - Income From Business or Professlon - Carpentry Contractor

$ 2 0 , 7 3 1Revenues --

Expenses --
Payments to Madeline
Too ls ,  B ladesr  € tc .
Art ic [s lc]  Gear
Accounttng
Safety Shoes & Gloves
Lumber, Supplles

T ierney  (Of f l ce  Ass t . )

Transportatlon & Dellverles
Outslde llelpers
Telephone Al locat lon (12 x $15 rno.)
l land Lot lons, etc.
Newspapers, Magazl.nes
Meeting & Promotlon Exp.
Dues & SubscrLpt lons

$  3 ,  600
401
237
100
2ra
43r

r ,L28
225
180
73

155
736
254

NET INCOME

3. For 1979, pet l t loner Dennls J.  Tierney reported

$12,353.00. A Federal  Schedule C attached to the return

tncome and deductions:

buslness income of

reported the followlng

7 ,726
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"Schedule C - Income From Buslness or Profession -

Revenues --

Expenses --

Paynents to MadelLne Tierney (off lce Asst.)
Too ls ,  B lades ,  e tc .
Cold Weather Gear
Accountlng
Safety Shoes & Gloves
Lumber, Suppl-Les
Transportat lon & Del iver ies (7800 nl  G 18lC)
Outside Help
Telephone Al locat ion ($17 mo. x 12 mos.)
Hand Lotlons etc.
Newspapers, Magazlnes
Meeting & Prornotlon Expenses
Dues & SubscrlptLons
Dept. of Consumer AffaLrs License

*
$  4 ,800

4t7
258
100
233
474

L ,443
2s0
204
86

t62
817
268
100

Carpentry Contractor

$ 2 1  , 9 6 5

Ass t .  )  
t t

NET INCOME

4. The amounts deducted for "payments to Madellne Tlerney (Offlce

for each year at lssue r^rere reported by Mrs. Tlerney as rrother income".

5. Attached to each of pet l t lonersr returns for the years at lssue

trilage and Tax Statement lssued to petltloner DennLs J. Tierney by Allied

& A l rpor t  Serv ices ,  Inc .  showlng $20,731.26  fo t  1978 and $21,965.93  fo r

"Wages, t lps, other compensat lontt .  The legend "Included ln Schedule C",

an arrow potntlng to sald figure, rtas stanped on each statement.

$12 ,353

was a

Bulldlng

1 9 7 9  t n

wlth

6. Petltloner Dennls J. Tierney flled an unlncorporated buslness tax

return for each of the years 1978 and 1979. For 1978 he reported a net prof l t

o f  $13,005.00  and a  subt rac t l .on  o f  $20,731.00 ,  wh lch  y le lded a  ne t  loss  and

accordingly,  no tax 1labt l l ty.  A schedule attached to Mr. Tlerneyrs 1978

return character lzed the subtract lon of $20,731.00 (which was the amount of his

The Schedule C provlded no indicatlon of the slgnificance of the asterlsk.
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1978 wages)  as ' rNontaxab le  Pens ions" .  For  L979 he  repor ted  a  ne t  p ro f i t  o f

$12,353.00  and a  subt rac t lon  o f  $21,965.00 ,  ( the  amount  o f  h ls  wages)  wh lch

ylelded a negative net loss and accordLngly, no tax llablllty. A stamped

legend "FICA wages lncluded in Schedule C'r, with an arrow pointlng to the

subtract lon, appears on Mr. Tlerneyts 1979 unincorporated buslness tax return.

7. On pet i t ionerst L978 and 1979 personal Lncome tax returns they reported

ltenized deductions. llowever, no mlscellaneous deductlons were clalned.

8. Petitlonersr tax returns were selected for examinatl-on along with

those of approxlnately 100 other lndivlduals on the basls that sald returns had

been prepared by a particular accountant. An lnvestigatlon had dlsclosed that

said accountant had conslstent,ly prepared returns on whlch an lndivtduaL wlth

wage or salary lncome shown on wage and tax statements had reported sald lncome

as bustness recelpts on a Federal Schedule C. Department of Taxatlon and

Flnance audltors were dlrected to revlew the returns and to dlsallow clalmed

busl-ness expense deductlons if the taxpayer appeared to be an employee recelvlng

wage or salary income reported on wage and tax stat,ements. Petitlonersl

claLmed Schedule C deductlons nere dlsallowed on that basls.

9. 0n March 24, L982, the Audlt Divlslon lssued a Statement of Audlt

Changes to petltloners for the yeat 1978 whereon adjustnents were made which

were explalned as follows:

"The expenses clained in Schedule C are not ordlnary and
necessary 1n the productlon of income as an employee.
Therefore, they have been dlsallowed.

Since calculatLon on a joint  basis results ln a lower tax,
we have recomputed your llablllty as if a jolnt return had
been f  i led . ' l

Based on the aforesald statement,  a Not lce of Def lc iency was lssued

against pet l tLoners for the year 1978 on Aprl l  14, 1982, assert lng addit ional
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New York State and City personal lncome taxes of $587.90, Plus lnterest,  of

$ 1 6 9 . 5 9 ,  f o r  a  t o t a l  d u e  o f  $ 7 5 7 . 4 9 .

10. 0n February 7, 1983, the Audlt  Dlvls lon issued a Stateuent of Audlt

Changes to pet i t loners for the yeat 1979 whereon, as was the case ln 1978r the

Federal ScheduLe C deductlons rdere disallowed on the basls that 'rthese expenses

are noc ordlnary and necessary for the productlon of lncome as an enployee.tt

Accordlngly, a Notice of Deficlency was lssued against petitloners for the year

1979 on Aprl l  8,  1983, assert lng addlt lonal New York State and Clty personal

lncome taxes  o f  $694.71 ,  p lus  ln te res t  o f  $230.93 ,  fo r  a  to ta l  due o f  $925.64 .

11. Pet i t loners contend:

(a) ?hat the notices of deficiency rilere issued on an arbitrary and

caprlctous basLs just prior to the expiratLon of the perlod of llnitattons on

assessment, thus deprlvlng petitloners of the opportunlty to present substan-

tlatlon for the clairned deductlons;

(b) that petitioners are part of a large group of taxpayers who were

selected for speclal scrutlny because their returns had been prepared by the

sane tax preparer; and

(c) that where petltloners do not have cancelled checks or other

receipts for certaln expenses, the Department of Taxation and Flnance should

allow petLtloners a reasonable estlmate of such expenses.

L2. The documentatlon subnLtted by petitloner Dennls J. Tierney was

lnsufflclent to show that he was engaged ln buslness as a carpentry contractor.

Furtherrnore, no documentatlon, other than affldavLts of Mr. Tlerney, was

subnltted to substantlate the amounts of the deductions cLained on his 1978 anil

1979 Federal  schedules C.
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CONCLUSIONS OF LAW

A. That the notlces of deflclency were properly lssued and were not

arbltrary or eapricious. The returns lrere patently erroneous and the Audit

Divlsion was justlfied ln dlsallowing the Schedule C business deductlons

claLmed. The not ices of def lc lency issued for 1978 and L979 wete each preceded

by a Statement of Audlt Changes; thus petltioners had an opportunlty to flle

amended returns claining enployee buslness expenses as adjustments on Federal

Form 2106, or as i temlzed mtscel laneous deduct ions, but dld not do so.

B. That the fact that petl.tlonersr returns were selected for examlnatlon

because of certaln pract ices of thelr  accountant ls l r relevant.  Pet l t ionerst

l labl l l ty depends solely on the facts adduced hereln.

C. That petltloner Dennls J. Tierney has failed to sustain his burden of

proof,  tmposed pursuant to sect ion 689(e) of the Tax Law and sect ion T46-189.0(e)

of the Adnlnlstratlve Code of the Ctty of New York, to show that he was engaged

in a trade or buslness other than as an employee. Thus expenses claLmed on

Schedule C may not be deducted under sectlon 62(1) of the Internal Revenue

C o d e .

D. That even lf petltloner Dennls J. Tlerney may have been entitled to

deduct certain employee buslness expenses under sect lons 62(2) ot 63(f)  of  the

Internal Revenue Code if he had filed Forn 2106, or had claimed such expenses

as miscel laneous deduct lons, he nevertheless fai led to sustaln hls burden of

proof to show that the amounts of the business deductlons clained were accurate.
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E. That the petltlon of Dennls J. Tierney and Madellne Tlerney Ls denied

and the not lces of def lc lency lssued on Aprl l  14, 1982 and ApriL S'  1983 are

sustalned together wlth such additLonal interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 1 1987
PRESIDENT
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S T A T E  T A X  C O M I 1 I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July 1, 1987

Dennls J. & Madellne B. Tlerney
206 Ada Drlve
Granltv l l le,  NY 10314

Dear rYr.  & Mrs. Tlerney:

Please take notice of the DecisLon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnistratlve level.
Pursuant to sect lon(s) 690 & I3I2 of the Tax Law and Chapter 46'  Tl t le T of
the Adninlstrat,lve Code of the Clty of New York, a proceedLng ln court to
revlew an adverse declsion by the State 1"1 f,emmission may be instltuted only
under Artlcle 78 of the Clvll Practlce Law and Rules, €rrd must be coomenced ln
the Supreme Court, of the State of New York, Albany CounEy, wlthln 4 nonths from
the date of thls not ice.

Inquirl.es concernlng the computatlon of tax due or refund allowed 1n accordance
with thls declslon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Butldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx CO},IMISSION

Taxlng Bureaurs Representatlve

Petl t loner t  s Represent,at lve:
Louts F. Brush
101 Front  S t .
Mtneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

DENNIS J. TIERNEY AND MADELINE B. TIERNEY : DECISION

for RedetermLnatlon of a Deficlency or for :
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York :
City Personal Income Tax under Chapter 46,
Tltle T of the Adnlnlstrative Code of the Clty :
of  New York for the Years 1978 and L979.

:

PetLtloners, Dennls J. Tlerney and Madellne B. Tierney, 206 Lda Drlve,

Granltv i l le,  New York 10314, f i led a pet l t ion for redeternlnat lon of a def ic iency

or for refund of New York State personal income tax under Artlcle 22 of the Tax

Law and New York City personal lncome tax under Chapter 46, Tltle T of the

Admlnlstratlve Code of the Cl-ty of New York for the years 1978 and L979 (Flle

Nos.  37765 and 44748) .

On October 23, 1985, pet l t loners waived a hearlng before the State Tax

Commlsslon and subrnltted the uratter for declslon based upon the Audlt Dlvislon

f l le,  as wel l  as a br lef  and addlt ional documents to be submltted by October 8'

1986. After due conslderatLon of the record, the State Tax Commlsslon hereby

renders the followlng declslon.

ISSUES

I. Whether the notlces of defieiency rrere lssued without any basis and

for the sole purpose of extendLng the perlod of Llnltation on assessment.

I I .  Whether pet i t ioner Dennis J.  Tierney has substant iated that he was

engaged ln a trade or buslness during the years at issue.



FINDINGS OF FACT

1. Pet l t ioners, Dennis J.  Tlerney and Madel lne B. Tierney, t lmely f l led a

New York State Income Tax Resldent Return (wlth City of New York Personal

Income Tax) for each of the years 1978 and L979 wheteon they reported their

fll lng status as marrled fll ing separacely on one return. On each return

Dennis J. Tlerney reported his occupatl-on as "Carpentry Contract'r and Madellne B.

Tlerney report ,ed her occupat lon as "Off lce Asst. ' f

2.  For 1978, pet l t loner Dennis J.  Tierney reported buslness income of

$13,005.00. A Federal  Schedule C attached to the return reported the fol l -owlng

I1I.  Whether pet i t loner

business expenses cl-ained as

lssue.

tncome and deductLons:

"Schedule C - Incone From Buslness

Revenues --

Expenses --
Payments to Madel lne Tierney (Off lce Asst.)
Too1s,  B ladesr  € tc .
Art ic [s ic]  Gear
Accountlng
Safety Shoes & Gloves
Lumber, Supplles
Transportatlon & Dellveries
OutsLde Helpers
Tel-ephone Al locat lon (12 x $15 no.)
Hand Lot lons, etc.
Newspapers, Magazines
^vleettng & PronotLon Exp.
Dues & Subscript lons

-2-

Dennls J. Tlerney has substantlated the amount of

deductlons from gross income for the years at

or Professlon - Carpentry Contractor

$ 2 0 , 7 3 1

$3  ,600
401
237
r00
210
431

1 ,128
225
180
73

155
736
250

NET INCOiVE

3. For 1979, pet i tLoner Dennls J.  Tlerney reported business

$12,353.00. A Federal  Schedule C attached to the return reported

lncome and deductlons:

lncome of

the followlng

7  , 7 2 6
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"Schedule C - Income From Business or Professlon

Revenues --

Expenses --

Payments to Madel ine Tlerney (Off tce Asst.)  $
Too ls ,  B lades ,  e tc .
Cold lJeather Gear
Accounting
Safety Shoes & Gloves
Lumber, Supplles
TransportatLon & Del iver les (7800 nl  G 18lC)
Outslde Help
Te lephone A l loca t lon  ($17 mo.  x  12  nos . )
Hand Lot lons etc.
Newspapers, Magazlnes
Meeting & Promotlon Expenses
Dues & Subscrlpt lons
Dept.  of  Consumer Affalrs License

- Carpentry Contractor

$2r ,965

$  9 ,612
$  12 ,  353

Ass t , .  ) ' l

tr
4  ,800

417
258
r00
233
474

r ,443
250
204
86

r62
817
268
100

NET INCOME

4. The amounts deducted for 'rpayments to l{adellne Tierney (Offlce

for each year at lssue were reported by Mrs. Tlerney as 'rother lncome".

5. Attached to each of pet l t lonerst returns for the years at issue

I^Iage and Tax Statement lssued to petltloner Dennls J. Tlerney by Allled

& A l rpor t  Serv lces ,  Inc .  showlng $20,731.26  fo t  1978 and $2L,965.93  fo r

' rWages, t lps, other compensat lon".  The legend ' r lncluded ln Schedule C",

an arrow polnting to sald flgure, nas stamped on each statement.

was a

BulLdlng

1979 Ln

wlth

6. Petlti.oner Dennls J. Tlerney flled an unlncorporated buslness tax

return for each of the years 1978 and L979, For 1978 he reported a net prof l t

o f  $13,005.00  and a  subt rac t ton  o f  $20,731.00 ,  wh lch  y le lded a  ne t  loss  and

accordingly,  no tax l labl l l ty.  A schedule attached to Mr. Tlerneyrs 1978

return character lzed the subtract ion of $20r731.00 (whlch was the amount of hls

The Schedule C provlded no lndicatlon of the slgnlflcance of the asterlsk.
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1978 wages) as ' fNontaxable Penslons".  Fot L979 he reported a net,  prof l t  of

$12,353.00  and a  subt rac t ton  o f  $21,965.00 ,  ( the  arnount  o f  h ls  wages)  wh lch

ylelded a negative net l-oss and accordlngly, no tax llablLtty. A stamped

legend "FICA wages lncluded in Schedule C'r, wlth an arrow polntlng to the

subtract lon, appears on Mr. Tlerneyts I979 unlncorporated buslness tax return.

7 . 0n petitioners I L978 and 1979 personal lncome tax returns they reported

ltemized deductlons. Ilowever, no mlscellaneous deductlons were cl-almed.

8. Petltionersf tax returns were selected for examlnation along wlth

those of approximately 100 other lndlvlduals on the basis that sald returas had

been prepared by a partlcular accountant. An lnvestlgatlon had diselosed that

saLd accountant had conslstently prepared returns on whlch an LndlvLdual wlth

wage or salary income shown on wage and tax statements had reported sald lncome

as business receipts on a Federal Schedule C. Department of Taxatlon and

Flnance audltors were dlrected to review the returns and to dlsallow clalned

buslness expense deductions 1f the taxpayer appeared to be an employee receivlng

wage or salary lncome reported on wage and tax statements. Petltlonersl

clalned Schedule C deductlons were disallowed on that basis.

9. on Mareh 24, 1982, the Audit DLvlslon lssued a Statement of Audit

Changes to petltloners for the year 1978 whereon adjustments were rnade whlch

were explaLned as folLows:

"The expenses clalmed ln Schedule C are not ordlnary and
necessary ln the productlon of income as an employee.
Therefore, they have been dlsallowed.

SLnce calculatlon on a joint basis results in a lower tax'
we have recomputed your 1labl1tty as lf a jolnt return had
been f i led . "

Based on the aforesald statement, a Notlce of Deflciency was lssued

agalnst pet i t loners for the year 1978 on Aprl- l  14, 1982, assert lng addlt lonal
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New York State and Clty personal income taxes of $587.90, plus lnterest of

$ 1 6 9 . 5 9 ,  f o r  a  t o t a l  d u e  o f  $ 7 5 7 . 4 9 .

10. On Februaty 7, 1983, the Audlt  Dlvis lon lssued a Statement of Audlt

Changes to petltLoners for the yeat L979 whereon, as was the case ln 1978, the

Federal Schedule C deductlons were dlsallowed on the basls that 'rthese expenses

are not ordinary and necessary for the production of Lncome as an employee."

Accordingly, a Notlce of Deflclency was issued against petltLoners for the year

1979 on Aprl l  8,  1983, assert ing addlt ional New York State and Clty personal

lncome taxes  o f  $694.71 ,  p lus  ln te res t  o f  $230.93 ,  fo r  a  to ta l  due o f  $925.64 ,

11. Pet l t ioners contend:

(a) That the notlces of deflciency were lssued on an arbltrary and

caprlc lous basts just pr lor to the explrat lon of the perlod of l ln l tat ions on

assessment, thus deprivlng petLtloners of the opportunlty to present substan-

tlatlon for the clalned deductlons;

(b) that petltloners are part of a large group of taxpayers who were

selected for speeiaL scrutlny because theLr returns had been prepared by the

same tax preparer; and

(c) that where petitloners do not have cancelled ehecks or other

receipts for certaln expenses, the Department of Taxatlon and Flnance shouLd

al low pet l t loners a reasonable est lmate of such expenses.

L2. The documentatlon subrnitted by petltloner Dennls J. Tierney was

Lnsufficient to show that he was engaged in business as a carpentry contractor.

Furthermore, no documentatton, other than affLdavlts of Mr. Tlerneyr w8s

submltted to substantlate the amounts of the deductlons clalned on hLs 1978 and

1979 Federal  schedules C.
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CONCLUSIONS OF LAW

A. That the notlces of deflciency were properly lssued and were not

arbitrary or caprlclous. The returns were patently erroneous and the Audit

Dlvlslon was justifled ln disallowing the Schedule C buslness deductlons

clained. The not ices of def leiency issued for 1978 and 1979 were each preceded

by a Statement of Audlt Changes; thus petitioners had an opportunlty to flle

amended returns clalming employee buslness expenses as adjustments on Federal

Forn 2105, or as Ltemlzed miscel laneous deduct ions, but dld not do so.

B. That the fact that petitionersr returns were selected for examinatlon

because of certain pract lces of their  accountant is l r relevant.  Pet l t lonerst

l tabi l l ty depends solely on the facts adduced herein.

C. That petittoner Dennis J. Tierney has falled to sustaln hls burden of

proof,  lmposed pursuant to sect lon 689(e) of the Tax Law and sect lon T46'L89.0(e)

of the Admlnistratlve Code of the Clty of New York, to show that he was engaged

in a trade or buslness other than as an enployee. Thus expenses clatmed on

Schedule C may not be deducted under sect lon 62(L) of the Internal Revenue

Code.

D. That even lf petltioner Dennls J. Tlerney may have been entltled to

deduct certaln enployee business expenses under sectLons 62(2) or 63(f)  of  the

Internal Revenue Code lf he had flled Form 2106, or had clalrued such expenses

as miscel laneous deduct lons, he nevertheless fal led to sustaLn hls burden of

proof to show that the amounts of the buslness deductlons clalmed were accurate.



E. That the pet i t lon of

and the not ices of def ic lency

sustalned together with such

DATED: Albany, New York

JUL {J 11987
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Dennls J. Tlerney and Madellne Tlerney ls denled

lssued on Aprl l  14, 1982 and Aprl l  8,  1983 are

addLtlonal lnterest as may be lawfully owing.

STATE TAX COMMISSION

PRESIDENT




