
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Harold and Bette Tara

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of.  the Tax Law for the
Y e a r  1 9 7 9 .

AFFIDAVIT OF MAILING

St,at,e of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of August,  1987, he/she served the within
not ice of Decisi-on by cert i f ied mai l  upon Harold and Bette Tara the Pet l t ioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Harold and Bette Tara
48 Brookwood Dr.
Wayne, New Jersey 07470

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

this
1 9 8 7  .

Sworn to
28th day

before me
o f  Augus t ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the l ' latter of the Petit ion
o t

Ilarold and Bette Tara

for  Redetermi-nat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  L 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 28th day of August,  1987, he served the within not ice
of Decision by cert i f ied mai l  upon Brian C. Faranda, the representat ive of the
pet i t ioners in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid \ t rapper addressed as fol lows:

Brian C. Faranda
44-10 30 th  Ave.
As tor ia ,  NY 11103

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that,  the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before rne this
28 th  day  o f  August ,  1987.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C  O , Y U I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

August  28 ,  1987

Ilarold and Bette Tara
48 Brookwood Dr.
[,,Iayne, New Jersey 07470

Dear  Mr .  &  Mrs .  Ta ra :

Pl -ease take not ice of  the Decis ion of  Lhe State Tax Comrniss ion enclosed
herewLth.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev lew an
adverse decis ion by the State Tax Conrniss ion may be inst i tu ted only under
Article 78 of the Civil Practice Law and Rules, and must be cornrnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Building //9, State Caupus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX CO}IIIISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
Br ian C. Faranda
44-10 30th Ave.
A s t o r i a ,  N Y  1 1 1 0 3



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

IIAROLD TARA AND BETTE TARA

for Redeterminat lon of a Def ic lency or for
Refund of Personal Income Tax under !*tLcle 22
of the Tax Law for the Year 1979.

DECISION

Peti t loners, Harold Tara and Bette Tara, 48 Brookwood Drlve, t r{ayne' New

Jersey 07470, f i led a pet l t ion for redetermlnacion of a def ic lency or for

refund of personal lncome tax under Art,icle 22 of. the Tax Law for the year 1979

( F l t e  N o .  4 6 2 5 1 ) .

A hearl .ng was held before Brian L. Fr ledman, I lear ing Off icer,  at  the

off lces of the State Tax CommissLon, Two World Trade Center,  New York'  New

York ,  on  December  5 ,  1986 a t  9 :15  A.M.  Pet i t ioners  appeared by  Br lan  C.

Faranda, Esq. The Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Kevin A.

C a h l l l ,  E s q . r  o f  c o u n s e l ) .

ISSUES

I. tr{hether the Audlt Divlsion may, pursuant to the provlsLons of 20 NYCRR

60t.6(c),  amend l ts answer to conform to the proof by ralslnB, for the f l rst

t lne at the hearlng held herein, the issue of whether or not pet l t loners t inely

flled a pegltion for redetermlnat,lon of a personal l-ncome tax deflcLeney.

I I .  I f  so, whether a pet l t ion for redeterminat lon of said personal lncome

tax def lc lency hras t inely f t led.

FINDINGS OF FACT

l .  0n  Ju ly

Tara (hereinafter

16, 1982, the Audit  Divis lon issued to Harold

'rpett t ioners") a Statement of Audit  Changes

Tara and Bette

for the year 1979



-2 -

Ln  the  amount  o f  $4 ,411.B3,  p lus  ln te res t ,  fo r  a  to ta l  amount  due o f  $51472.70 .

On Apri l  8,  1983, the Audit  Dlvls lon Lssued to pet i t loners a Not lce of Def lc iency

assert ing addit lonal tax due ln the amount of $4,4IL.83, plus interest of

$ 1 , 4 6 6 . 5 0 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 5 , 8 7 8 . 3 3 .

2. 0n July 20, 1983, the Tax Appeals Bureau of the State Tax Cornmtssion

received from pet i t ioners a pet i t lon dated July 2, 1983 whlch was signed by

both pet i t loners. Attached thereto were several  at tachments lncludlng, anong

other thl-ngs, an affidavit of petitloners whl.ch was dated and notarLzed on

July 1, 1983. The Notary Publ ic was pet l t ionerst representat ive, Br lan C.

Faranda, Esq. Mr. Faranda contends that the pet i t ion was slgned ln his presence

by pet i t toners on July 2, 1983 and was mal led, by ordlnary maL1, on the same

day by deposlt lng i t  into a mai lbox near his off lce. I {e had no specif ic

recol lect l -on of mai l ing the pet i t ion, but contends that i t  would have been the

normal procedure to take the signatures and nall the petitlon on the same day.

3. At the hearing held hereln, the Audlt  Divls lon ralsed, for the f l rst

tlme, the issue of whether or not, pegitioners tloely filed a peLltion for

redetermlnatton of a def ic lency of personal income tax for the year L979. Ac

the hearlng, the representat ive of the Audit  Dlvls ion requested leave to amend

its answer to conform to the proof.  Pet i t loners objected to the motlon and

contend that the i .ssue of t i rnel lness could not be ralsed, for the f l rst  t ime,

at the hearing slnce the Audlt  Dlvis ionts pleadings never raised such issue.

4. After the Audlt  Divls lon ralsed the lssue of the t lnel tness of f i l ing

of the pet i t ion at the hearlng, pet l t loners, at  no t ime, requested an adJournment

or stated that they were not prepared to offer proof relat lng to sald issue.

The hearing off icer offered pet l t ioners the opt lon of proceedlng wlth their

proof wlth respect to the t lnel lness issue and the substant ive matt ,ers relat lng
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to the personal lncome tax def ic lency or,  ln the al ternat lve, of  addressing the

the lssue of t lnel iness alone. Pet i t ioners requested that the hearing address

only the lssue of t inel lness. Pet i t loner l larol-d Tara was present at the

hearing and, along wlth pet i t ionersr representat ive, Br lan C. Faranda, test i f ied

concernlng the t lmel iness lssue. At the concluslon of test lmony, pet l t lonerst

representatlve, when queried lf he wished to reserve tlme to submit addltlonal

evtdence, answered that he did not wish to do so.

CONCLUSIONS OF LAW

A. That 20 NYCRR 60L.6(c) provldes, ln pert lnent part ,  as fol lows:

"The one exception to the requirement that a pleading be anended
prlor to a hearlng is where a party, at the hearlng, request,s leave
to amend a pleadlng to conform to the proof.  In such an instance,
the hearing offlcer shall determine whether such amendnent would work
to the preJudice of the adverse party,  af fect a person not present at
the hearing or unduly delay the proceedlng."

B. That the Audit  Divls ionts request to amend i ts ansr,ser,  at  the hearing'

to address the issue of the t lnel tness of f l l tng of the perl t ion dl-d not

prejudlce pet l t ioners. Leave to amend the Audit  DivLsion's answer was properly

granted and the issue of t lnel iness was, therefore, properly addressed at the

hearlng.

C. That sect ion 681(b) of the Tax Law provides, in pert lnent part ,  as

fol lows:

"After ninety days fron the nai l lng of a not lce of def lc lency, such
not ice sha1l be an assessment of the amount of tax speclf led 1n such
not ice ,  together  w i th  the  in te res t ,  . . .except  on ly  fo r  any  such tax
or other amounts as to whlch the taxpayer has wlthln such nlnety day
perlod f t led with the tax comml-ssion a pet l t lon under sect lon six
hundred eighty ni.ne. "

D. That  ln  l la t t ,er  of  Garofa lo (St ,ate Tax Coronn. ,  September 28,  1983) and

Matter of Mancuso (State Tax Commn., September 28, 1983) the State Tax Connission

held the fol lowlng:
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"That to be t imely,  a pet i t lon must be actual ly del lvered to the Tax
Commlsslon wlthin ninety days after a def lc lency not ice is mal led, or
l t  must be del ivered in an envelope which bears a Unlted States
postnark of a date wlthin the nlnety day perlod. The pet l t loners
have not shouldered thelr  burden of proof under Tax Law $ 689(e) to
show that the petitlon was dellvered to the Tax Comrnlsslon. Proof of
rnal l lng by reglstered or cerEif ied mai l  was not shown. Proof of
nalltng by ordinary nail does not satisfy the requirement of provlng
del ivery of the pecit lon to the Tax Co mlssion. See Deutsch v.
C o  n i s s l o n e r ,  5 9 9  F . 2 d  4 4  ( 2 d  C i r . ) ,  c e r t .  d e n l e d ,  4 4 4  U . S .  1 0 1 5 . "

E. That the nlnety day st ,atutory period explred, in the present matter,

on July 7, 1983. The pet i t ion was not recelved by the Tax Appeals

July 20, 1983, beyond the nlnety day perlod prescr ibed by sect ion

Bureau untiL

6 8 1 ( b )  o f  t h e

Tax Law. Petit,ioners have not carrled thelr burden of proof under sectlon

689(e) of the Tax Law to show that thelr  pet i t ion was t imely del ivered. Upon

the explrat ion of the nlnety day pertod, the Not l .ce of Def ic lency became an

assessment of the amount of tax and interest specif led therel .n.

F. That the pet i t lon of Harold Tara and Bette Tara Ls denLed and the

Not lce  o f  Def lc lency  lssued Apr i l  8 ,  1983 ls  sus ta lned.

DATED: Albany, New York STATE TAX CO.WIISSION

AU0 2 s 1s8?

SSIONER



H a r o l - d  a n d  B e t t e  T a r a

I  have  re luc tan t l y  s igned  the  above  dec i s ion ,  accep t i ng  the
major i ty  v iew,  but  I  have sought  leave f rom the major i ty  to
take  the  unusua l  s tep  o f  a t tach ing  th i s  concu r r i ng  op in ion ,
because  o f  t he  s ign i f i can t  i ssues  ra i sed  he re in .  The  i ns tan t
pe t i t i on  was  re jec ted  fo r  un t ime l j -ness ,  i n  t ha t  t he  No t i ce  o f
De f i c i ency  was  i s sued  on  Ap r i l  8 ,  1983 ,  and  t he  appea l ,
consequen t l y ,  was  due  no  l a te r  t han  Ju l y  7 ,  1983 .  The  Tax
Commj -ss ion  rece i ved  the  pe t i t i on  on  Ju l y  2A ,  1983 ,  and  found
i t  t o  be  da ted  Ju l y  2nd . .  The  pe t i t i on  i nc luded  an  a f f i dav i t
by  the  taxpaye r ,  no ta r i _zed  by  h i s  a t to rney  on  Ju l y  1 ,  1983 .
The  Tax  Commiss ion  accep ted  the  pe t i t i on  as  t ime ly ,  d i sca rded
the  enve lope  i n  wh ich  the  pe t i t i on  a r r i ved ,  and  d id  no t  ra i se
the  i ssue  o f  t ime l i ness  un t i l  t he  Depar tmen t ' s  Law Bureau  moved  fo r
d i sm issa l  a t  t he  hea r ing .  As  a  resu l t ,  no  ev idence  can  be  g leaned
from the postmark which may have appeared on the envelope conta in ing
the  pe t i t i on .  A t  t he  hea r i -ng ,  t he  a t to rney  fo r  t axpaye r  i nd i ca ted
tha t  he  "p robab ly "  ma i l ed  the  pe t i t i on  on  Ju l y  Znd ,  s ince  i t  wou ld
have  been  h i s  usua l  p rac t i ce  to  ma i l  i t  on  the  da te  no ted  on  the
face  o f  t he  pe t i t i on .  The  i ns tan t  pe t i t i on  re l a tes  t o  a  de f i c i ency
in  pe rsona l  i ncome tax .

The  ma jo r i t y ' s  op in ion  dwe l l s  on  the  fac t  t ha t  t he re  was  no
subs tan t i a l  p re jud i ce  to  pe t i t i one r  a r i s i ng  f rom the  l a te  asse r t i on
of  unt imel iness,  s ince pet i t ioner  could have sought  an adjournment
(on  the  bas i s  o f  su rp r i se )  bu t  d id  no t  do  so .  Ye t ,  a  more  fundamen ta l
i ssue  i s  a t  s take .  By  accep t i ng  the  pe t i t i on  i n i t i a l l y ,  and  d i sca rd -
i ng  the  enve lope ,  t he  Tax  Commiss ion  i s  respons ib le  fo r  t he  l oss  o f
c r i t i ca l  ev idence .  Whe the r  o r  no t  t axpaye r  reques ted  an  ad jou rnmen t ,
such  ev idence  cou ld  no  l onger  be  found .  Consequen t l y ,  t he  i n i t i a l
asse r t i on  o f  un t ime l i ness  j us t  p r i o r  t o  t he  hea r ing ,  rep resen ted  a
tac t i c  wh ich  was  fundamen ta l l y  un fa i r  t o  t he  pe t i t i one r .

Neve r the less ,  o t r  ba lance ,  I  am w i t l i ng  to  accep t  a  f i nd ing  aga ins t
pe t i t i one r  f o r  t he  fo l l ow ing  reasons :  The  pe t i t i on  a r r i ved  a  fu11
13  days  fo l l ow ing  the  f i na l  da te  fo r  appea l ,  t hus  s t rong ly  sugges t i ng
la te  ma i l i ng .  Second ,  no  c lea r  ev idence  was  p resen ted  i n  suppor t
o f  t ime ly  m i i t i ng ,  and  a  f i nd ing  o f  t ime l i ness  canno t  be  made  based
upon  an  a t t o rney ' s  op in i on  as  t o  h i s  usua l  p rac t i ce .  Th i r d ,  and
perhaps  mos t  s ign i f i can t l y ,  s i nce  th i s  ma t te r  re la tes  to  pe rsona l
income tax,  the s tatute prov i -des a scheme whereby the tax can be
pa id  and  a  c la im  fo r  re fund  submi t ted  a t  a  l a te r  da te .  S ince  tax -
paye r ' s  r i gh t s  a re  no t  a rb i t r a r i l y  cu t  o f f  by  t he  ma jo r i t y ' s  dec i s i on ,
the  p re jud i ce  resu l t i ng  f rom the  absence  o f  h i s  ma i l i ng  enve lope  does
nor  appear  to  be  so  subs tan t i a l  o r  c r i t i ca l  as  to  war ran t  reve rsa l
o f  t h i s  resu l - t .  Consequen t l y ,  under  these  spec i f i c  c i r cums tances ,
I  concur

, \ -AUo 2 81981
r ss l 0ne r


