
STATE OF NEW YORK

STATE TAX COU}IISSION

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Tax under Article 22 of tt.e
Tax Law and Chapter 46, Ti t le T of the
Adminlstrat ive Code of the City of New York
fo r  the  Years  1981 -  1983.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet, M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of ager and that on the 16th day of Januaryr 1987, he/she served the wlthin
not ice of Decision by certLf ied mal l  upon Stephen M. Sundheimer Ehe pet i t loner
ln the within proceedlng, bY eneloslng a Lrue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stephen M. Sundheimer
300 East  56 th  S t ree t
New York, NY L0022

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

In  the l la t ter  of  the Pet i t ion
o f

Stephen M. Sundheimer AFFIDAVIT OF MAILING

that  the sald addressee i .s  the pet i t ioner
for th on said wrapper is  the last  known address

That deponent further says
herei .n and that the address set
o f  the  pe t i t ioner .

Sworn to before rne this
l6 th  day  o f  January ,  1987.

Authoriz to administer oat,hs
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Pet i t ion
o f

Stephen M, Sundheimer

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Tax under Article 22 of tt.e
Tax Law and Chapter 46, Tlt,le T of the
Adrni.nistrative Code of the Clty of New York
fo r  the  Years  1981 -  1983.

AFFIDAVIT OF MAILING

State of  New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over L8 years
of age, and that on the l6th day of Januaryr L987, he served the wlthin not ice
of Deci-sion by cert i f led mai- l  upon Mart in B. I l i rsh, the representat ive of the
pet i t ioner ln the within proceeding, bI enclosi .ng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Mart in B. I l l rsh
381 Sunrise llighway
Lynbrook, NY 11563

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exeluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representat ive
of the pet i t ioner hereln and that the address set forth on sald wrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
16th day of January, 1987.

Authorized to admlnister oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 16, L987

Stephen M. Sundhej.mer
300 East  56 th  S t ree t
New York, NY L0022

Dear l,l.r. Sundheimer:

Please take not ice of the Decision of the State Tax Cornmlssi-on enclosed
herewith.

You have now exhausted your rlght of review at the adrnlnistrative level.
Pursuant to sect lon(s) 690 and l3l2 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Article 78 of the Civll PractLce Law and Rulesr aod uust, be coromenced in
the Supreme Court of the State of New York, Albany County, withln 4 nonths fron
the date of this not ice.

Inquir ies concernlng the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bul ldlng i /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO},IMISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
Mart ln B. Hirsh
381 Sunrlse llighway
Lynbrook, NY 11563



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STEPHEN M. SI]NDHEIMER

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Tax under Artlcle 22 of the
Tax Law and Chapter 46, Tl-tle T of the
Adninistratlve Code of the City of New York
for the Years 1981 through 1983.

DECISION

New York State and CitY of

L982. Pet l t ioner and his

Pet i t ioner,  Stephen M. Sundheimer, 300 East 56th Street,  New York, New

York 10022, f lLed, a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State and New York City Personal Income Tax under Article 22 of the

Tax Law and Chapter 46, Ti t le T of the Adninistrar lve Code of the Clty of New

York for the years 1981 through 1983 (Fi1e No. 64946).

A hearlng was held before Robert  F. Mul l igan, Hearl-ng Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York, on May 14, 1986 at 9:45 A.M., with al l  br iefs to be subrni t ted by July 30'

L986. Pet i t ioner appeared by Mart in B. Hirsh, Esq. The Audit  Dlvls ion appeared

by  John P.  Dugan,  Esq.  (Michae l  In fan t ino ,  Esq. ,  o f  counse l ) .

ISSUES

I. I fhether the Audit  Divis lon properly disal lowed losses attr ibutable to

dog breeding and showing activities.

I I .  Whether penalty htas properly lmposed.

FINDINGS OF FACT

l .  Pet l t ioner ,  S tephen

New York resident income tax

M. Sundheiurer, filed

returns for 1981 and
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wife,  Lorr l .  Sundheiner,  f i l -ed joint  New York State and Clty of New York resldent

income tax returns for 1983.

2. Upon audit  of  the returns, the Audit  Divis lon disal lowed reported

l o s s e s  a t t r l b u t a b l e  t o  " d o g  s h o w s "  o f  $ 1 0 , 7 5 1 . 0 0 ,  $ 1 7 , 3 9 0 . 0 0  a n d  $ 9 ' 4 9 2 . 0 0 ,

respect ively,  for the years 1981, 1982 and f983. The Audit  Divis ion also

disal lowed miscel laneous deduct lons (Schedule A Form 1040) of $2,580.00 for

1981 and $2,965.00 for L982. These deduct lons were al legedly for investment

advisory expenses, telephone expenses and out-of-pocket sel l ing expenses.

Pet i t loner offered no substant iat lon for the miscel laneous deduct ions; the

amounts claimed were est imates.

3. On Februar!  6,  1985 the Audit  Dlvis lon issued the fol lowing statements

of audit  changes:

(a) To pet i t loner Stephen M. Sundheiner for 1981 and 1982,
This Statement of Audit Changes disallowed dog show
expenses as hobby losses. The amounts disallowed were
$ 1 0 , 7 5 1 . 0 0  f o r  l 9 B 1  a n d  $ 1 7 , 3 9 0 . 0 0  f o r  1 9 8 2 .  M i s c e l -
l a n e o u s  d e d u c t i o n s  o f  $ 2 , 5 8 0 . 0 0  f o r  1 9 8 1  a n d  $ 2 , 9 6 5 . 0 0
for 1982 were also disal lowed for lack of proof.  A
negl igence penalty lcas asserted. Addit ional tax due
riras stated as fol lows:

1981 -  NYS 1981 -  NYC 1982 -  NYS 1982 -  NYC

sfrii:d,r- $:iffi w TT;tbEAdd. Tax Due
Penalty 130 .  59 70 .92 203.79 68 .53

(b) To Stephen M. and LorrL Sundheimer for 1983. Thls
Statement of Audit Changes dlsallowed dog show expenses
of $9,492.00 as a hobby l-oss. A negl igence penalty
was also asserted. Addit lonal New York State Tax for
1 9 8 3  w a s  $ 1 r 0 5 1 . 1 8 .  S e c t l o n  6 8 5 ( b )  p e n a l t y  w a s
$52.56. The New York City addit lonal tax due for 1983
was $448.97  w i th  a  pena l ty  o f  $22.45 .

4. On March 25, 1985, the Audlt  Divls ion lssued the fol lowing not lces of

def ic iency to pet i t loner Stephen M. Sundhelner:  for New York State and City

years  1981 and 1982,  add i t iona l -  tax  $9 ,476.37 ,  penaLty  $+12.83 ,  p lus  in te res t ;
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fo r  New York  S ta te  and New York  C l ty  year  1983,  add i t lona l  tax  o f  $1 '500.15 '

to ta l  pena l ty  o f  $75.01 ,  p lus  ln te res t .

5.  Pet l t ioner Stephen M. Sundhelner ls a connodit ies broker.  I le also

breeds and shows Ir ish terr ier dogs. Pet i t loner engaged the services of a

professional dog handler,  Robert  Clyde, who boarded and cared for the dogs.

P e t l t i o n e r  p a i d  M r .  C l y d e  $ 1 2 , 4 8 3 . 0 0  l n  1 9 8 1 ,  $ 1 9 , 3 6 0 . 0 0  l n  1 9 8 2  a n d  $ 9 ' 4 4 3 . 0 0

ln 1983. Pet i t ioner has been showlng dogs slnce 1978 or ear l ier and, at least

through 1983, has never earned a prof l t  at  i t .  In 1981 pett t ioner reported

$2,000.00  1n  breed ing  fees  and ln  1982 he  repor ted  $2 ,200.00  ln  b reed ing  fees .

No gross income was reported from thls act iv i ty for 1983. Expenses for those

y e a r s  w e r e  $ L 2 , 7 5 I . 0 0 ,  $ I 9 , 5 9 0 . 0 0  a n d  $ 9 , 4 9 2 . 0 0  r e s p e c t i v e l y .

6. Petitloner placed what appear to be sponsorship advertisements in

various dog show catalogs. The following full page advertlsement from the

catalog of the Montgomery County Kennel Club Show of October 10, 1982 appears

to be representat ive:

,'GOOD LUCK TO EVERYONE

fron

STEPHEN SUNDHEIMER
and

SUNNYIS KENNELS

Puppies Expected October I ,  1982
Ch. Rockledge Bro Brendan

ex
Ch. Sunnyrs Pretty Queen Robert  Clyde
Both Best in Show l{inners Exclusive Agent"

The frequency and cost of  these advert isements is not ln the record.

noted that no advert ls ing expenses r i rere deducted on the Schedule Crs

years  a t  i ssue.

I t  ls

for the
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7. Pet l t iooer contends that one of his dogs, Ch. Suanyts Pret, ty Queen, Ls

being lllegally held by one tlofman l"n Caltfornta. Petltloner has con'menced

It t igat lon for the return of the dog. He paid $200.00 for the dog tn 1979 and

c la ims l t  was  wor th  $20,000.00  by  1983.

CONCLUSIONS OF LAW

A. That pet i t loner 's dog breedlng and showlng act lv i t les const i tuted

activltles "not engaged tn for profit" wlthln the meaning of sectlon 183 of the

Internal Revenue Code. Aecordlngly, the losses attrtbutable to said actlvltles

for the years at lssue lrere properly dlsallowed by the Audlt Dlvlslon. It ls

partlcularly noted that petitloner has been engaged ln dog breedlng and showlng

sLnce ac least 1978 and has never reported a profLt from such acttvitles. In

fact,  for the three years at lssue, pet l t l .oner reported $41200.00 ln lncome

aga ins t  $42,233.00  tn  expenses  (see Stee le  v .  Conn lss loner ,  45  TCM 640 t19831) .

B. That pet i t ioner has not sustalned his burden of proof under sect ion

689(e) of the Tax Law to show that the negllgence penalty was lmproperly

lnposed,

C. That the pet l" t ion of Stephen M.

of def lcLency lssued March 25, 1985 are

DATED: Albany, New York

JAN 1 61W7

Sundheimer is denLed and the notices

sustalned.

STATE TAX COMMISSION


