
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Arthur C.

the Pet i t ion

Stewart AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law for the
P e r l o d  7 / 1 6 / 8 1  -  L l 1 2 / 8 4 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 27th day of August,  L987, he/she served the within
not ice of Decision by cert i f ied mai- l  upon Arthur C. Stewart the pet i t loner in
the within proceeding, by enclosl-ng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Arthur C. Stewart
RFD //2,  Box 352
Laconia, NH 03246

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  day  o f  August ,  1987.

ln a postpald properly addressed wrapper ln a
care and custody of the UnLted States Post.al
York.

that the said addressee is the Pet l t ioner
forth on said wrapper ls the last known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Arthur

the  Pet l t ion

Stewart

o f
o f

c. AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  (s)  22 of  the Tax Law for  the
P e r i o d  7 / L 6 / 8 L  -  L l L 2 / 8 4 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet, M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnlssion, that he/she is over 18 years
of age, and that on the 27th day of August,  L987, he served the within not ice
of Decision by cert i f ied mai l  upon Charles R. Tropp, the representat ive of the
pet i t ioner ln the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Charles R. Tropp
3 0  B a y  S t .
Staten Island, NY 10301

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Service withl-n the State of New York.

That deponent further says that the sald addressee ls the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
27 th  day  o f  August ,  1987.

Authorized
pursuant to

to admLnister oat
Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U U I S S I O N

A L B A N Y ,  N E ' i l  Y O R K  L 2 2 2 7

August  27 ,  L987

Arthur C. Stewart
RFD #2, Box 352
Laconla, NH 03246

Dear  Mr .  Scewar t :

Please take nocice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse decision by the State Tax Cornmission may be inst i tuted only under
Article 78 of the Clvll Practice Law and Rules, and must be conmenced in the
Supreme Court of the StaEe of New York, Albany Count,y, wl-thln 4 months from the
date  o f  th is  no t lce .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COI'{.VIISSION

cc: Taxing Bureaurs Representat lve

Peti . t ioner t  s RepresentaEive :
Charles R. Tropp
3 0  B a y  S t .
S ta ten  Is land,  NY 10301



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ARTHUR C. STEWART

for Redeternlnation of a Deflclency or for

DECISION

Refund of Personal Income Tax under LttLeLe 22 :
of the Tax Law for the Perlod July 16, 1981
through January 12, L984, :

Petltloner, Arthur C. Stewart, RFD ll2, Box 352, Laeonia, New Hanpshire

03246, flled a petitlon for redetermlnatLon of a deflclency or for refund of

personal income tax under Artlcle 22 of, the Tax Law for the period July 16,

1981 through January L2, 1984 (Fi le No. 65743>.

A hearlng was held before Arthur Johnson, ilearlng Offlcer, at the offlces

of the State Tax Commlssion, Two l{orld Trade Center, New York, New York' on

Apr l l  28 ,  1987 a t  10 :45  A. ' { .  Pe t l t loner  appeared by  Char les  R.  Tropp,  Esq.

The Audlt  Divls lon appeared by John P. Dugan, Esq. (Gary Palmer, Esq. of

counsel)  .

ISSUE

Whether pet l t ioner was a person required to col lect,  t ruthful ly account

for and pay over wLthholdlng tax and wlllfully falled to do so, thus becoulng

l lable for the penalty Lnposed under Tax Law $ 685(g).

FINDINGS OF FACT

1. On Septernber 30, 1985, the Audit  Dlvls lon lssued a Not lce of Def lc lency,

assert lng a penalty under sect lon 685(g) of the Tax Law against pet l t loner,

Arthur C. Stewart,  as a person required to col lect,  t ruthful ly account for and

pay over withholdtng taxes of Control Moldlng Corporatlon ("Control"), ln the

amount of $42,356.L7 for the fol lowlng wlthholdlng tax perlods:
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Perlod Amount

Ju ly  16 ,  1981  -  Oc tobe r  31 ,  1981
June 1,  1983 -  December 15,  1983

January 1, 1984 - January 12, 1984

$15 ,857 .12
25 ,260 .19
r , 238 .86

2. As a result  of  evldence presented at a Tax Appeals Bureau conference'

the Audit Dlvislon conceded that petittoner was not a responslble officer in

1981 and that the corporate l labl l l ty for 1983 had been reduced to $12,978.65.

Thus ,  the  pena l ty  asser ted  aga lns t  pe t l t loner  l s  now $  L4  '2L7 .5L .

3. Petltioner was the presldent and chlef executlve offtcer of Control

throughout 1983 and 1984. During thls perlod, he was deeply involved ln al l  of

the flnanclal affatrs of Control. IIe hlred and flred employees, determlned

whlch credlt,ors were pald and whlch nere not and had general control over all

corporate assets.

4. Control 's board of dlrectors declded to f l le a pet l t lon ln bankruptcy

sometime in Septenber 1983. Fron that tLrne unt l l  the date that the pet i t lon

was actually flled on January 12, L984, Control made no wlthholdlng tax paynents;

however, wlthholdlng tax returns were prepared and f1led on a tlmely basls.

Petltlonerrs testinony regardlng the reason these taxes were noE paid over was

equlvocal and unclear. Apparentlyr the tax was collected and used for other

corporate purPoses.

5. Pet l t loner concedes that he was a person requlred to col lect '  t ruchful ly

account for and pay over wlthholdlng tax durlng the relevant perlods. However'

he malntalns that his fallure to pay over the tax was not wlLlful ln that the

taxes were collected and would have been pald over but for the fil lng of the

bankruptcy petltlon whlch prohlblted Control fron paylng pre-petltlon llabllltles

without order of the bankruptcy court.
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CONCLUSIONS OF LAI^I

A. That Tax Law $ 685(g) provldes as fol lows:

"Any person required to col lect,  t ruthful ly account for '  and pay
over the tax lmposed by lArtlcle 22] who wlllfully falls to
collect such tax or truthfully account for and pay over such tax
or wlllfully attempLs in any oanner to evade or defeac the tax or
the paynent thereof,  shal l ,  ln addlt lon to other penalt les provlded
by law, be llabLe to a penalty equal to the total amount of the
tax evaded, or not colLected, or not accounted for and paLd over."

B. That ln any case before the State Tax Comnisslon under Artl-cle 22' t}re

burden of proof ls upon the petlttoner, except in three specifically enumerated

instances, none of whlch apply here (Tax Law S 689[e]) .

C. That petltioner has conceded that he was a "person" wlthln the meanlng

and lntent of  Tax Law $ 685(g).  I le has not establ lshed that his fal lure to pay

over wlthholdlng taxes was not wlllful conduct withln the rneanlng of that

s ta tu te .  The te rmi tw i l l fu l ' r  as  used ln  sec t ion  585(9)  neans  an  ac t ,  de fau l t  o r

conduct voluntarlly done wlth knowledge that, as a result, trust funds belong-

Lng to the government w111 be used for other purposes (Matter of LevLn v. Gallnan'

42 N'I2d 32). An lntent to deprlve the government of lts money oeed not be

shown, nerely somethlng more than accldental nonpayment (Matter of Ragonesl v.

New York State Tax Cornmn.,  88 AD2d 707).  Pet i t loner gave no credible explanat ion

for hls fallure to pay over wlthholdl.ng taxes collected during the perlod at

1ssue. Furthermore, the penalty asserted under sectlon 685(g) ts separate and

lndependent of the corporat lonrs l labl l l ty for the unpaid taxes. As a conse-

quence, the bankruptcy proceedlngs Lnltlated by ControL cannot bar the State

Tax Conmisslon from assertlng a penalty agalnst petitloner for hls wlllful

fallure to account for and pay over wlthholdlng taxes collected (see Matcer of

Yel l ln v.  New York State Tax Commn., 81 AD2d L96).
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D. That the Audlt Dlvlslon hag conceded that the penalty asserted agalnst

pet l t loner should be reduced to $14,2I7 .5L. (See Findlng of Fact t t2t t . )

E. That the pet i t lon of Arthur C. Stewart ls granted to the extent

lndicated 1n Concluslon of Lan "D"; that the Not lce of Def lc lency lssued on

September 30, 1985 shal1 be nnodlf ied accordlngly;  and that ln al l  other resPects,

the pet l t ion ls denLed.

DATED: Albany, New York

AUG 2 ? 1987

STATE TAx COII}IISSION

PRESIDgNT

SIONER


