
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Laszlo & Rochel le Stern

for Redeterninatlon of a Deflclency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law, New York Clty
Personal Income Tax under Chapter 46, Tltle T
of the AdmlnLstratlve Code of the Clty of New
York and Unlncorporated Buslness Tax under
Art ic le 23 of che Tax Law for the Years 1979
and 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 23rd day of Aprl l ,  L987, he/she served the withln
not lce of Declslon by cert l fLed mal1 upon Laszlo & RocheLle Stern the
pet l t loners ln the withtn proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Laszlo & Rochel le Stern
20 Oak Road
New Ml l fo rd ,  CT 06776

and by depositing same enclosed ln a postpaLd properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
ServLce wlthin che State of New York.

That deponent further says that the sald addressee ls the petltloner
heretn and that the address set forth on sald lrrapper ls the last known address
of the pet l t loner.

Sworn to before me thls
23rd,  d,ay of  Apr l l ,  1987.

? {' 4
Authorlzed to adnlnlster oaths
pursuant to Tax Law sectlort 174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Laszlo & Rochel le Stern

for Redeternlnat ion of a Def lc lency or for
Refund of New York State Personal Incone Tax
under Artlcle 22 of the Tax Law, New York City
Personal Income Tax under Chapter 46, Title T
of the AdnlnistratLve Code of the Clty of New
York and Unlncorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1979
and 1980.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssl.on, that he/she is over 18 years
of age, and that on the 23rd day of Aprl l ,  1987, he served the wlthln not lce of
Declslon by cert i f led nal l  upon Randy B. Blausteln, the representat lve of the
petltioners ln the wlthln proceedlng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Randy B. Blaustein
Siegel, Mendlowitz & Rlch
310 Madlson Ave.
New York ,  NY 10017

and by deposLtlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excl-usive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner herein and that the address set forth on sald wrapper ls the
last known address of the representatlve of the petl.tloner.

Sworn to before ne this
23rd, day of Apri l ,  1987.

pursuant to Tax Law sectl-on I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr i l  23 ,  1987

Laszlo & Rochel le Stern
20 Oak Road
New Mll ford, CT 06776

Dear  Mr .  &  Mrs .  S tern :

Please take not ice of the Decislon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rtght of revLew at the admlnlstratlve level.
Pursuant to sect lon(s) 690, 722 & I3L2 of the Tax Law and Chapter 46, Ti t le T
of the Adulnlstrative Code of the Clty of New York, a proceedlng Ln court to
revtew an adverse decislon by the State Tax Commlsslon may be lnstltuted only
under Artlcle 78 of the Clvll Practlee Law and Rules, and must be cornmenced ln
the Supreme Court of the State of New York, Albany County, withln fron the
date  o f  th ls  no t lce .

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment RevLew Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (51E) 457-2066

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaufs Representat lve

Peti t ioner I  s Representat lve :
Randy B. Blausteln
Slegel,  Mendlowltz & Rlch
310 Madison Ave.
New York, NY 10017



STATE OF NEI4T YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

LASZLO STERN AND ROCHELLE STERN

for Redeterninat lon of a Def lc lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law, New York Clty
Personal Income Tax under Chapter 46, Ti t le T
of the Adminlstrat,ive Code of the Clty of New
York and Unlncorporated Buslness Tax under
Art lc le 23 of the Tax Law for the Years 1979
and 1980.

DECISION

Petl t loners, Laszlo Stern and Rochel le Stern, 20 Oak Road, New Mil ford'

Connect lcut 06776, f l led a pet i t lon for redeternlnat lon of a def lc lency or for

refund of New York State personal lncome tax under Art lc le 22 of the Tax Law,

New York Clty personal lncome tax under Chapter 46, Tltle T of the Adrnlnistratlve

Code of the Ctty of New York and unlncorporated busLness tax under Artlcle 23

of the Tax Law for the years L979 and 1980 (Fi le No. 56904).

A hearlng was held before Al len Caplowatth, I lear ing Off icerr at  the

off ices of the State Tax Commisslon, Two tr Ior ld Trade Center,  New York, New York

on October  30 ,  1986 a t  10 :45  A.M. ,  \ r l th  a l l  b r le fs  to  be  subn l t ted  by  Decenber  30 ,

1986. Pet l t ioners appeared by Randy B. Blaustein, Esq. The Audlt  Divls lon

appeared by John P. Duqan, Esg. ( I terbert  Kamrass, Esg.,  of  counseL).

ISSUES

I. Whether the adjustments nade by the Audlt  Dlvls ion as the result  of  a

f ield audit  were proper.

I I .  Whether Laszlo Stern and Rochel le Stern were resident lndividuals of

New York Stat,e and Clty during the years 1979 and 1980.
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FINDINGS OF FACT

1. Pet i t ioners, Laszlo Stern and Rochel le Stern, t inely f l led a New York

State Income Tax NonresLdent Return wlth City of New York Nonresldent Earnl.ngs

Tax for each of the years 1979 and 1980 whereon LaszLo Stern (hereLnafter

"pet l t loner 'r)  reported buslness income derlved fron hls actLvi t les as a photo-

grapher .  0n  h ls  1979 re tu rn  pe t l t loner  repor ted  ne t  p ro f l t  o f  $22,28L.00 ,  o f

which 557" or $I2,255.00 was al located to New York State for personal lncome tax

and unlncorporated business tax purposes and to New York Clty for nonresident

earnings tax purposes. 0n hls 1980 return pet i t loner reported net prof l t  of

$23,437.00, of which 607" or $14,062.00 was al located to New York State and Clty

for the aforestated purposes.

2. (a) On July 19, 1984, the Audit  Divls lon lssued two statements of audlt

changes to petltloner and his wife. One such st,atement, which was lssued wlth

respect to unlncorporated bustness tax, incorporated the fol lowlng adjustments,

which were based on a f ie ld audit :

t979 I  960

'rAddltlonal Income per Cash Avallablllty
Car expense - Car paynents
Entertainment
Off ice Suppl ies -  Cable TV
Rent expense - CT. Studlo
Auto expense - personal use
Uti l i t les -  personal use
Ordinary gain on sale of equipnent

$13 ,140 .00
I  ,  149  . 00
2 ,099  . 00

106 .00
s00  .00
422 .00

$  7 ,593 .00
57  4  .O0

I  , 305 .00
-0-
500 .00
4  r6  . 00
608 .00
600 .00

T o t a l  a d j u s t m e n t s  $ 1 7 , 4 1 6 . 0 0  $ 1 1 , 5 9 6 . 0 0 "

Sald stat,ement also Lncreased pett t lonerrs buslness al locat l-on percentages

ftom 557" to 93.232 for L979 ar.d from 602 ro 93.472 fot 1980.

(b) The other statement,  whlch was Lssued wlth respect to New York State

and Clty personal lncome taxes, held pet l t ioner and hls wlfe to be statutory

resldents of New York. As such, thelr  total  reported Federal  adJusted gross
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income was he ld  to  be  t ,axab le .  The to ta l  bus iness  ad jus tnents  o f  $17,416.00

(L979)  and $11,596.00  ( f980)  were  added to  Federa l  ad jus ted  gross  lncome o f

$25,951.00  (L979)  and $18,642.00  (1980)  to  a r r l ve  a t  cor rec ted  Ner r  York  lncome

o f  $ 4 3 , 3 6 7 . 0 0  ( 1 9 7 9 )  a n d  $ 3 0 , 2 3 8 . 0 0  ( 1 9 8 0 ) .

3. Based on the aforesald statements of audlt  changes, four not lces of

def ic lency were lssued against pet l t loner and hls wlfe on September 27, 1984 as

fo l lows:

I  -  Asserted tax def lc leney of
York State personal Lncome tax plus
income tax.

2 -  Asserted t ,ax def ic iency of
personal income tax.

$5 ,086.97  fox  1979 and 1980 New
1979 New York Clty personal

$34f .69  fo r  1980 New York  C l ty

3 -  Asserted tax def lc iency of $1,082.45 for 1979 unlncorporated
business tax.

4 -  Assert ,ed tax def lc iency of $734.E0 for 1980 unincorporated
business tax.

A11 four not ices of def ic lency asserted negl l -gence penalt ies and tnterest.

4. Pet,ltioner and his wife executed two consent forms whlch served to

extend the period of l in l tat lon upon assessment of the taxes at lssue to

any  t ime on  or  be fore  Apr i l  15 ,  1985.

5. Durlng the audlt  i t  was discovered that pet l t lonerrs cash draw was

less than auounts deposited lnto his var ious accounts. Accordlngly,  a cash

aval labi l icy audit  was performed whlch resulted 1n the aforestated adjustments

fo r  add l t iona l  lncome o f  $13,140.00  fo r  1979 and $7 ,593.00  fo r  1980.

6. Although petlt,ioner and hls wife were not donlclled ln New York' they

were held to be statut,ory New York residents for the years at issue based on a

revlew of pet l t ionerts personal checking account, ,  which dlsclosed checks for a

New York Clty apartment located at 99-15 66th Avenue, Forest Hl l ls,  New York

LL375. Revlew of hls checks showed minlmum house expendicures for hls New
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Ml l ford, Connect lcut resldence and studio. I t  was further determlned that hls

chl ld attended school ln Queens, New York and that pet l t loner had a l ist lng at

the aforestated address in both the 1979-1980 and the 1980-1981 Queens telephone

director ies. I t  was also determlned that pet l t loner spent more than 183 days of

each year at issue in New York.

7. Pet i t tonerts buslness al locat lon percentages used for 1979 and 1980

were est lmated. I Ie conducted buslness from two locat lons; a studlo ln hls

Connect icut home and a rented studlo located at L57 West 44th Street,  New York,

New York.

8. Rochel le Stern was noc lnvolved ln pet l t lonerfs unincorporated buslness.

9. No evldence, documentary or otherwlse, nas submltted to establ ish

where the audlt results were erroneous or lmproper.

10. Pet, i t lonerts representat lvefs posit lon was that the Audit  Dlvls lon

fai led to show specif ic buslness transact lons where pet l t ionerfs lncome was

orni t ted or understated. Al though pet l t lonerts representat ive was al lowed a one

month perlod subseguent to the hearing wlthin whlch to submit addltlonal

lnformatlon and a memorandum of law, he falled to do so.

CONCLUSIONS OF LAW

A. That pet i t loner has fai led to sustal-n his burden of proof,  lmposed

pursuant to sect ion 689(e) of Art ic le 22 of the Tax Law, foruer sect lon

T46-189.0(e) of the Admlnistrat ive Code of the City of New York and sect lon

722(a) of Art ic le 23 of the Tax Law (whlch lncorporates sect lon 689[e] lnto

Article 23), to show where any of the adjustments oade by the Audit Diviston

rfere erroneous or improper.

B. That sect lon 605(a) of the Tax Law provides, ln pert lnent part

'rA resi.dent lndlvLdual means an Lndlvldual:
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* * *

(2) who is not domiclled ln thls state but maintains a permanent
place of abode ln this state and spends tn the aggregate more than
one hundred elghty-three days of the taxable year ln thls state.. . ."

C. That for New York City purposes, former sect lon T46-L05.0(a)(2) of the

Adninlstrat ive Code of the Clty of New York provldes a def lnl t lon for "ci ty

resident LndlvlduaL" which contalns essentlally the same requirenents as

sect lon 605(a) (2) ot  the Tax Law.

D. That. pet,itloner and hls wife have failed to sustaln thelr burden of

proof to show that they were not resident lndivlduals of New York State and

Cicy during the years 1979 and t980.

E. That the two not lces of def lc iency for unlncorporated bustness tax are

cancel led with respect to Rochel le Stern.

F. That the pet i t ion of Laszlo Stern and Rochel le Stern Ls denied and,

except as provlded ln Conclusion of Law "E",  gp.E, the four not lces of def lc iency

lssued September 27, 1984 are sustatned, together wlth such addlt lonal penalty

and lnterest as uay be lawfully owing.

DATED: Albany, New York STATE TAX COIOIISSION

APR 2 31987
PRESIDENT


