
STATE OF NEW YORK

STATE TAX COMTYISSION

In the Matter of the Pet i t lon
o f

Daryl  Squires

for Redeterminat ion of a Def ic iency or RevisLon
of a Determination or Refund of Wichholding Tax
under Art ic le(s) 22 of the Tax Law
for  the  Years  1981 -  1984.

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 'Y. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 24th day of February, L987, he/she served the within
not lce of declsion by cert i f ied mai l  upon Daryl  Squlres the pet i t ioner ln the
withln proceedi-ng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Daryl  Squires
1060 Argo B1vd.
Schenectady, New York L2303

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce within che State of New York.
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24th  d

in is ter  oaths
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Daryl  Squlres

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat ion or Refund of Wlthholdlng Tax
under Art ic le (s) 22 of the Tax Law
for  the  Years  f981 -  1984.

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Co 'nLsslon, that he/she ls over 18 years
of age, and that on the 24th day of Februaryr L987, he served the wLthin not ice
of decision by cert i f led mai l  upon Wil l lan J.  Dreyer,  the representat ive of the
pet i t ioner in the within proceedin1, by enclosing a true copy thereof in a
securely sealed postpaLd wrapper addressed as fol lows:

Wil l larn J.  Dreyer
Harvey & Harvey, Mumsford & Kingsley
29 ELk Street
Albany, NY L2207

and by depositLng
post  o f f l ce  under
Servlce \r i th in the

That deponent
o f  the  pe t i t ioner
last knorrm address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the Uni. ted States Postal

State of New York.

further says that the sald addressee ls the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet l t loner.

Sworn to before me this
24rh day of .february, L987

L Z n is te r  oa ths
pursuant to  Tax 'Law sec t ion  L74



S T A T E  O F  N E W  Y C R K
S T A T E  T A X  C O U . ' I I S S I O N

A L B A N Y '  N E " ^ I  Y 0 R K  L 2 2 2 7

February 24, 1987

Daryl  Squlres
1060 Argo Blvd.
Schenectady, New York 12303

Dear  Mr .  Squ i res :

Please take not ice of the decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of revlew at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Commlsslon may be inst i tuted only under
Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t lce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COiYMISSION

cc: Taxing Bureaurs Representat lve

Peti t ioner I  s Representat ive :
t r I i l l ian J.  Dreyer
llarvey & Harvey, rYumsford & Kingsley
29 E lk  S t ree t
Albany, NY L2207



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

DARYL SQUIRES

for Redetermlnatl"on of a Deftcl"ency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1981 through
1  9 8 4 .

DECISION

Peti t lonet,  Daryl  Squires, 1060 Argo Boulevard, Schenectady, New York

12303, f i led a pett t lon for redetermtnat lon of a deftc lency or for refund of

personal tncome tax under Arttcle 22 of the Tax Law for the years 1981 chrough

1 9 8 4  ( F l l e  N o .  5 8 7 1 1 ) .

A hearl"ng was held before Arthur Bray, Hearlng Off lcer,  aE the off ices of

the StaEe Tax Commission, l { .A. I larr iman State Off lce Campus, Albany, New York on

October 22, 1986 at 9:15 A.M. Pet i t toner appeared by Harvey & Harvey, Mumsford

& Ktngsley (Wtl1larn J.  Dreyer,  Esq.,  of  counsel-) .  The Audlt  Divtslon appeared

by  John P.  Dugan,  Esq.  (Thornas  C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether petLtl-oner ls llable for the peoalty asserced against her pursuant

to sect lon 685(g) of the Tax Law wlth respect to New York State r i l l thholdlng

taxes due from V.A.P. Masons and Contractors, Inc.

FINDINGS OF FACT

1.  V .A.P.  Magons and Cont rac tors ,  Inc .  ( "V .A.P. " )  faL led  to  pay  New York

State personal tncome tax wlthheld fron the wages of lts enployees as follows:
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Wtthholdlng Tax Perlod

Apr l l  8 ,  1981 -  June 30,  1981
October 1, L982 - December 31, 1982
July  1,  1983 -  December 31,  1983
January 1,  1984 -  March 31,  1984

$  2 ,2L5  . 53
14 ,406 .40
L2 ,792 .80

757 .sO

TotaL $30 ,  1  72 .23

2. on Decenber 17, L984, the Audir  DlvLslon lssued a Not lce of Deffs{snsy

and Statenent of Deflclency to Daryl Squlres assertlng a penalty equal to the

amount of unpaid withholdlng tax due from V.A.P.

3. PecltLoner graduated from a hlgh school in Schenectady, New York.

Thereafter she began worktng for the New York Seate Department of Labor as a

typist .  Pett t lonerfs enployment as a typLst lasted for a couple of years.

4. V.A.P. rras a construct ion company formed ln 1979 by pet l t lonerts

father, Thomas J. PtcozzL. The conpany engaged ln nasonry actlvlty lnvolvlng

brl"ck and stone. The offlce was located ln a converted garage that rras ln back

of  Mr .  PLcozzLfg  home.

5. In or about 1980, pet l - tLoner began workl .ng for V.A.P. on a part- t lne

basLs. Petltloner would work for approxlmately three or four hours each day.

Her dutLes conslsted of answertng the telephone, fll lng nall and preparlng

payroll forms. Petltloner nas the only enployee who worked excluslvely ln the

off ice. In addlt lon, l t  was Mr. Ptcozzl 's practLce to spend a couple of hours

ln the off ice each mornlng and then proceed to job sl tes.

6. At the t lne pet i t loner began worklng for V.A.P. she beLleved she was a

secretary and employed to perform basLc off lce dut les.

7. Pet l t l .oner had the authorl ty to sLgn checks on V.A.P.rs checking

account. Perlodlcally the conpany foreman would either telephone or appear tn

person at the offl.ce to advlse petltLoner of the hours whlch the companyrs

ernployees had worked. Petltloner would then nultlply the nuuber of hours by
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the wage rate, subtract deductLons and draft a check to each enployee for the

net  pay .

8. PetLtloner was authorized to prepare payroll checks because many times

her father was unavaLlabLe. Therefore, petttloner would stgn the checks to

insure that the payroll was prepared ln a tlnely manner. After the payroll

checks were prepared and signed, peticlonerrs father would usually examlne and

dlsburse thern.

9. When Mr. PLcozzL was in the offtce, he would normally slgn the checks

to suppl lers.

10. 0n occaglon, when pet l tLoner weot to the off lce she wouLd f ind a l tst '

prepared by her father,  of  checks she was expected to draft .  On other occastons,

her father would give her instructions over the telephone wlth respect to

checks. Petltioner dld not have any authorlty wlth respect to which credLtors

would be pald and, thereforer [ev€r r i l rote a check on the V.A.P. cheekl.ng

account that was not authotLzed or dtrected by her father,

11. In or about the beglnntng of 1981, pet l t loner and her husband separated.

Thereafter,  she began worklng fulL t lme for V.A.P. ln order to provtde support

for her son and herself .

L2. As a part- t lue employee, pet l tLoner received a salary of $40.00 a

week. As a ful l - t ine enployee she recelved a salary of approxlnately $120.00 a

week.

13. As a full-tlne enployeer petl"tloner contlnued to perforo the same

duties she had prevlously performed as a part-tlme empLoyee.

L4. She dtd not have any contact wlth the enployees who were locaced

outsl"de of the offl"ce, dtd oot htre and fl"re enployees and dtd not exerctse any

control over the enployees of the corporat,lon.
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15 .  Pet t t loner  he ld  the  o f f l ce  o f  secre tary  o f  V .A.P.  She f i rs t  learned

that she was the secret,ary of V.A.P. when she was asked to sign a resolutLon ln

1984 enabL lng  V.A.P.  to  f l1e  fo r  bankruptcy .

L6. As secretary of the corporatton, petLt l"oner never attended a board of

dtrectors meetLng or meetLng of shareholderg. Moreov€rr eh€ never saw the

corporattonrs records.

L7. Pet l t loner dld not have any funet ions wlth respect to the preparat lon

or signlng of tax returns for V.A.P.

18. The New York State wlthholdtng tax returns were prepared by Mr.

PLcozzLts accountant and slgned by Mr. PLcozzL. Mr. PIcozzI would slgn the

checks when such checks nere sent. Petltloner dtd not know that taxes whtch

were withheld were not pald over.

CONCLUSIONS OF LAW

A. That where a person ts requlred to col lect,  t ruthful ly account for and

pay over wlthholdlng taxes and wlllfully fatls to collect and pay over such

taxesr sect lon 085(g) of the Tax Law lmposes on such person "a penalty equal to

the total amount of tax evaded, or not collectedr of oot accounted for and paid

over.  t t

B. That sect lon 685(n) of the Tax Law deftnes a person, for purposes of

sect lon 685(g) of the Tax Lawr to lnclude:

' r  an indlvidual,  corporat lon or partnershlp or an off lcer or
employee of any corporat lon.. .  who as such off tcer,  emplolegr or
member ls under a duty to perform the act in respect of which
the vlolat lon occurs. ' r

C. That factors relevant to the deternLnatlon of whether petltloner was a

person requlred to collect, truthfully account for and pay over wlthholdlng

taxes durtng the perlod l"n lssue lnclude whether the lndtvldual slgned the
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conpanyrs Eax returns and possessed the right to hlre

(Mat te r  o f  AmenguaL v .  S ta te  Tax  Cornnn. ,95  ADzd 949,

and flre euployees

950; Matter of  Malkln

v. Tul ly,  65 AD2d 228r.  Other factors consldered are the amount of scock

owned, the authorlty to pay corporate obllgatl.ons and the tndtvldual's offlclal

dut les (Matter of  Anengual v.  State Tax Conmn., supra).

D. That ln vlew of the fact that petttloner had only nlnlsterlal duttes

and dld not have the authorlty to dlrect the paynent of corporate obllgattons,

pet l t toner was not a person requLred to coLlect,  t ruthful ly account for and pay

over wtthhoLding taxes wlthln the meanlng of sectton 685(g) of the Tax Law.

E. That the pet i t ion of Daryl  Squlres l"s granted and the Not lce of

Def lc lenc]t ,  tssued Decenber 17, 1984, ls cancel led.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 4 1987
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