
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Richard & Dianne Spitalny

for  Redeterminat lon of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she is over 18 years
of age, and that on the l3th day of March, 1987, he/she served the within
not ice of Decision by cert i f ied mai l  upon Richard & Dianne Spltalny the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid hrrapper addressed as fol lows:

Richard & Dianne Spital-ny
24 Tanglewild Rd.
Chappaqua,  NY 10514

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to
13 th  day

before me th is
o f  March ,  L987 .

td -adn in is te r  oa ths
pursuant  to rTax  Law sec t ion  174



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Peter & Diane Jablon

for Redeterminat ion of a Def lc lency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she ls  over  18 years

o f  age ,  and  tha t  on  the  13 th  day  o f  March ,  1987 ,  he /she  se rved  the  w i th in
not ice of  Decis ion by cer t i f ied mai l  upon Peter  & Dlane Jablon the pet i t ioners
in the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Peter  & Diane Jablon
46 Val ley Lane
Chappaqua,  NY 10514

and by deposi t ing same enelosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t l t i one r .

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  knor .m address

Sworn to
13th day

before me
of  March ,

i n i s te r  oa t
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o r

Richard & Dianne Spital-ny

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 13th day of March, L987, he served the within not ice of
Decision by cert i f ied nai l  upon Bernard Rappaport ,  the representat ive of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Bernard Rappaport
c /o Seynour Schneidman & Associates
405 Park Ave.
New York, NY 10022

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last  known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusi .ve care and custody of the United States Postal

State of New York.

fur ther  says that  the said addressee is  the representat ive
herein and that  the address set  for th on said wraPper is  the

o f  t he  rep resen ta t i ve  o f  t he  pe t i t i one r .

Sworn to before me th is
13 th  day  o f  March ,  1987 .

pursuant to Tax, Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Peter  & Diane Jablon

for  Redeterminat ion of  a Def ic iency or  Revl -s ion
of  a Determinat ion or  Refund of  Personal  Incone
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Y e a r  1 9 8 1 .

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

o f  age ,  and  tha t  on  the  13 th  day  o f  March ,  1987 ,  he  se rved  the  w l th in  no t i ce  o f
Decis ion by cer t i f ied ura i l  upon Bernard Rappaport ,  the representat ive of  the
pet i t ioners in  the wl th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid hrrapper addressed as fo l lows:

Bernard Rappaport
c/o Seymour Schneidman & Assoc.
405 Park Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal-
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said r { t rapper is  the
last  knor tm address of  the representat ive of  the pet i t ioner .

Sworn to before me this
l3 th  day  o f  March ,  1987.

t min is ter  oat S

7 4Ipursuant  to Tax Law sect ion



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C  O  M Y I S S I O  N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March  13 ,  1987

Rlchard & Dianne Spitalny
24 TangLewild Rd.
Chappaqua, NY 10514

Dear Yr.  & Mrs. Spl- talny:

Please take not lce of the Declslon of the State Tax Connlssion enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to reviel t  an
adverse declslon by the State Tax Comrnlssion may be lnstltuted only under
Article 78 of the Cl-vll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Review Unlt
Bulldlng if9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}ftTISSION

Taxing Bureauts Representat lve

Peti t ioner I  s Representat lve :
Bernard Rappaport
c/o Seymour Schneidman & Assoclates
405 Park Ave.
New York, NY 10022



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 13, 1987

Peter & Dlane Jablon
46 Valley Lane
Chappaqua, NY LO5I4

Dear Mr. & Mrs. Jablon:

Please t.ake notice of the Deelsion of the State Tax Commisslon enclosed
herewLth.

You have now exhausted your right of revlew at the adrnlnlstrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decLsion by the State Tax CommLsslon may be lnst l tuted only under
Art ic le 78 of the CLvLl Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 uonths froq the
date  o f  th l -s  no t lce .

Inqul-ries concernlng the computation of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OISSION

cc: Taxing Bureaurs Representat lve

Peti t loner I  s Representat ive :
Bernard Rappaport
c/o Seymour Schneldman & Assoc.
405 Park Avenue
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matcer of the PetLt lon
:

o f

RICHARD SPITALNY AND DIANNE SPITALNY
:

for Redeternlnation of a Deficiency or for
Refund of Personal- Income Tax under AttLcLe 22 :
of the Tax Law for the Year 1981.

:  DECISION

In the Matter of the Pet i t lon

o f
:

PETER JABLON AND DIANE JABLON

for Redeterml"natlon of a Deflclency or for
Refund of Personal Income Tax under AttLcLe 22 :
of the Tax Law for the Year 1981.

:

PetltLoners, RLchard Spltalny and Dlanne Spttalny, 24 TangLewlLd Road,

Chappaqua, New York 10514, fLLed a pet l t lon for redeternlnat lon of a def lc lency

or for refund of personal Lncome tax under ArticLe 22 of the Tax Law for the

year  1981 (F l le  No.  61746) .

PetitLoners, Peter Jablon and Diane Jablon, 46 Valley Lane, Chappaqua, New

York 10514, f t led a pet l t lon for redetermtnatLon of a def lc lency or for refund

of personal income tax under Art lc le 22 of the Tax Law for the year 1981 (Ft le

N o .  6 1 5 8 0 ) .

A consoltdated hearLng was heLd before Allen Caplowaith, Hearlng OffLcerl

at  the off ices of the State Tax Co 'nission, Two World Trade Center,  New York,

New York, on September 9, 1986 at 9:15 A.M. Pet l t loners appeared by Bernard

Rappaport ,  CPA. The Audlt  Divls lon appeared by John P. Dugan, Esq. (Herbert

Kamrass ,  Esq. ,  o f  counse l ) .

\
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ISSUE

Whether the Audlt  Divls lon properly disal lowed each pet i t lonerts propor-

tlonate share of a net operatlng loss derlved from a smaLl buslness corporation

whlch fatled to make an electlon to be a subchapter S corporatlon for New York

State purposes, but,  made such elect ion for Federal  purposes.

FINDINGS OF FACT

1. Rlchard Spltalny and hls wLfe, Dlanne Spltal-ny, ftled a New York State

Resldent Income Tax Return for 1981 whereon t"[r. SpLtalny reported hls ProPor-

tionate share of the net operatLng loss of Pona Star Entertalnment, Inc. ("Pona

Star") ,  a smal l  busLness corporat ion. Hls proport lonate share, as reported'

w a s  $ 2 7 , 1 5 5 . 0 0 .

2. Peter Jablon and hls wl"fe,  Dl"ane Jablon, f l led a New York State

ResLdent Income Tax Return for 1981 whereon Mr. Jablon reported hls proportlonate

share of the net operat ing loss of Pona Star.  His proport lonate share, as

reported r rrss $ 13 ,5 7 7 .00 .

3.  Said losses were clalrned on each pet l . t lonerfs 1981 Federal  returrr .

4.  For Federal  purposes, Pona Star elected to be a subchapter S corporat lon

for 1981. No such electton was nade by Pona Star for 1981 for New York State

purPoses.

5. 0n March 25, 1985, the Audtt  Dlvls lon lssued a Statenent of Audtt

Changes to Mr. and Mrs. Spitalny whereln the aforestated clained loss of

$27,I55.00 was dlsal lowed. The explanat lon provided ln sald statement l tas aa

fo l lows:

"If a subchapter S corporatlon does aot nake the electlon
provided under sectlon 660 of the New York Tax Law, each sharehol-der
must increase hls Federal adjusted gross lncome by an auount equal to
his proportl.onace share of the net operatlng loss of the corporatl"on
to the extent the shareholder deducted such loss ln deternlnlng hls
Federal  adjusted gross income.
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Thls provlsion pertains to all subchapter S corporatl"ons wl"th
tax  years  beg inn lng  on  or  a f te r  January  1 ,  1981.  (Sec t lon  612(b) (19)
of the New York State Tax Law)."

6. On March 27, 1985, the Audlt  Dlvls lon lssued a Statement of Audtt

Changes to Mr. and Mrs. Jablon wherein the aforestated clalmed loss of $13,577.00

was dLsal-lowed for reasons ldentical to those provlded wlth respect to Mr. and

Mrs. Spltalny.

7. Based on the aforesald statement, a Not,lce of Deftctency was tssued

agalnst Mr. and Mrs, Spltalny on AprLl  8,  1985, assert lng addlt lonal personal

t n c o m e  t a x  o f  $ 3 , 6 2 1 . 2 6 ,  p l u s  L n t e r e s t ,  o f  $ 1 , 3 0 1 . 1 8 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 9 2 2 . 4 4 .

A NoEice of Def lc iency was also lssued agalnst Mr. and Mrs. Jablon on Aprl . l  12'

1985, assert lng addit lonal personal income tax of $1,357.60, plus lnterest of

$ 4 9 0 . 8 3 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 8 4 8 . 4 3 .

8. Petitioners clalm that the adjustments are unduly harsh and unfair

since they had tncended to ftle a subchapter S electlon for 1981 but falled to

do so based on the confusion created by changes 1n the law.

CONCLUSIONS OF LAW

A. That sect lon 660 of the Tax Law, as amended ln 1981, provided for the

beneflt of a pass through of Lncome and loss from a subchapter S corporatioo to

the indtvldual shareholders Lf all shareholders flled the electlon for subchapter

status. To obtaln such pass through benef l t ,  the electLon had to be f l led wlth

New York State even tf a Federal eleet,lon had been made.

B. That lf such electlon ls not made, the shareholders must add back to

Federal- adjusted gross Lncome thelr pro-rata share of the net operating loss of

the corporatton to the extent such loss was deducted for Federal tncome tax

purposes  pursuanc to  sec t lon  6L2(b) (19)  o f  the  Tax  Law.
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C. That slnce such electlon was not nade by the shareholders of Pona Star

for taxable year 1981, the sharehol-ders, Ln determlning thelr New York adJusted

gross tncomes, are requtred to Lncrease theLr respect l"ve Federal  adJusted gross

incomes by thelr pro-rata share of the net operatlng loss of Pona Star as rePorted

on Ehelr  Federal  returns.

D. That the petitlon of Richard Spltalny and Dlanne Spitalny ls denied

and the Not lce of Def lc lency Lssued agalnst then on Aprl l  8,  1985 ls sustatned,

together wlth such addltlonal lnterest as may be lawfully owing.

E. That the petttion of Peter Jablon and Diane Jablon ls denied and the

Notice of Def lc lency lssued agalnst then on Aprl"1 12, 1985 ls sustalned,

together wLth such addltlonal interest as uay be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION

ltAR 13 19gZ PRESIDENT


