
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Phi l ip  J .  Spincola

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law
fo r  t he  Yea rs  1980  -  1981 .

and by deposit , ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

fhat  the sai -d addressee is  the pet i t ioner
forth on said wrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snayr  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years
of  age,  and that  on the 3rd day of  February,  1987,  he/she served the wi th in
not ice of  Decis ion by cer t i f ied mai l  upon Phi l ip  J .  Spincola the pet l t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  ln  a securely  sealed
postpaid wrapper addressed as fo l lows:

Phi l ip  J .  Spi -ncola
88 Luquer Rd.
Plandoure Manor,  NY 1f030

\' -r,,ti '(-, / ll lJ't rc',-l
I

' ,)

Sworn to before me th is

to 'ddminis ter  oat
pursuant  to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMITISSION

In the Matter of the Pet i t lon
o f

George J. Bunstead

for Redeterminat ion of a Def ic iency or Revision
of a Determlnation or Refund of Personal Ineome
Tax under Art ic le(s) 22 of the Tax Law
f o r  t h e  Y e a r  1 9 8 0  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet rY. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the wlthin
not lce of Declsion by cert l f ied mal l  upon George Bunstead, J.  the pet i t loner in
the within proceeding, by enclosing a true copy thereof ln a securely sealed
postpald \rrapper addressed as fol lows:

George Bunstead
152 West End Ave.
Pompton Plalns, NJ 07444

and by deposit ing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York .

that che sald addressee ls the pet l t ioner
forth on said wrapper is the last known address

Sworn to before me this
3rd day of Eeb.ruary, L987.

.// //

uthorized t-o in is te r  oa ths
pursuant to Tax Law sect lon L74



STATE OF NEI4I YORK

STATE TAX COMMISSION

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice  o f  Dec is ion  by  cer t l f ied  mai l  upon George J .  Buns tead,  Of f i cer  o f
Rockvi l le Tire & Service, Inc. the pet i t ioner in the within proceedl"ng, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

In the Matter of the Pet i t ion
o f

George J. Bunstead
Off icer of Rockvi l le Tire & Service,

for Redeterminat ion of a Def ic iency or
of a Determinat.ion or Refund of Sales &
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  9 / I / 8 I  -  5 / 3 L / 8 2 .

AFFIDAVIT OF },IAILING

Inc .

Revision
Use Tax

Serv i ce ,  I nc .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

George J.  Bunstead
Off icer  of  Rockvi l le  T i re &
152 West  End Ave.
Pompton Pla ins,  NJ 07444

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

to  be fore  ne  th is
o f  February ,  1987.

in is ter  oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
o f

Phi l ip  J .  Spincol -a
Off icer  of  Rockvi l le  T i re & Serv ice,  Inc.

for Redetermination of a Deflciency or Revision
of  a Determinat ion or  Refund of  Sales & Use Tax
under Ar t ic le(s)  28 & 29 of  the Tax Law
f o r  t h e  P e r i o d  9 / l / 8 L  -  5 / 3 L / 8 2 ,

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Comniss ion,  that  he/she is  over  18 years

of  age,  and that  on the 3rd day of  February,  1987,  he/she served the wi th in
no t i ce  o f  Dec i s i on  by  ce r t i f i ed  ma i l  upon  Ph i l i p  J .  Sp inco la '  O f f i ce r  o f
Rockvi l le  T i re & Serv ice,  Inc.  the pet i t ioner  in  the wi th in proceedinE,  bY
enclos ing a t rue copy thereof  in  a securely  sealed postpaid r^r rapper addressed
as  fo l l ows :

Phl l ip  J .  Spincola
Off icer  of  Rockvi l le
88 Luquer Rd.
Plandorre Manor, NY

Ti re  &  Serv ice ,  Inc .

r1030

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Unl ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said l rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
3rd day of February, L987.

Authoriz
Pursuant

minister oaths
Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Pht l ip  J .  Spincola

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law
f o r  t h e  Y e a r s  1 9 8 0  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State 1":< f ,6mmlssion, that he/she is over 18 years
of age, and that on the 3rd day of February, L987, he served the within not ice
of Decision by cert i f ied mai l  upon Edwin Bernstein, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Edwin Bernstein
66 North Vl l lage Avenue
Rockv i l le  Cent re ,  NY 11570

and by deposit ing same encl-osed f-n a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the rePresentat ive
of the petitioner herein and that the address set forth on said \traPper is the
last knoqm address of the representat ive of the pet i t ioner.

sworn to before me this

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

George J.  Bunstead

for  Redeterminat ion of  a Def ic l -ency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le(s)  22 of  the Tax Law
f o r  t h e  Y e a r  1 9 8 0  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnissl-on, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he served the within not lce
of Decision by cert i f ied mai l  upon Edwin Bernstein, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Edwin Bernstein
66 North Vi l lage Ave.
Rockv i l le  Cent re ,  NY 11570

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i - t ioner  here in and that  the address set  for th on said wrapper ls  the
last  known address of  the representat i -ve of  the pet i t ioner .

t o

Sworn to before me th is
3rd day, of  February, L987.

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

George J.  Bunstead
Off icer  of  Rockvi l le  T i re & Serv ice,  Inc.

for  Redetermlnat ion of  a Def ic lency or  Revis ion
of  a Determinat lon or  Refund of  Sales & Use Tax
unde r  A r t i c l e ( s )  28  &  29  o f  t he  Tax  Law
f o r  t h e  P e r i o d  9 / L / 8 I  -  5 / 3 L / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1.1. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he served the within not ice
of Decision by cert i f ied mai l  upon Edwin Bernstein, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Edwin Bernstein
66 North Vi l lage Ave.
Rockv i l le  Cent re ,  NY 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last knortm address of the representat ive of the pet l t loner.

Sworn to before me th is
February ,  L987.

t o ' adm in i s te r  oa ths
pursuant  to Tax Law sect ion L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter

Ph i l ip  J .
Off icer of Rockvi l le

o f  t he  Pe t i t i on
o f

Spincola
T i re  &  Se rv i ce ,  I nc .

AFFIDAVIT OF },IAILING

for  Redeterminat ion of  a Def ic iency or  Revls ion
of  a Determinat ion or  Refund of  Sales & Use Tax
under Ar t ic le(s)  28 & 29 of  the Tax Law
f o r  t h e  P e r i o d  9 / l / 8 L  -  5 / 3 1 1 8 2 ,

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 3rd day of February, L987, he served the wlthin not ice
of Decision by cert i f ied mai l  upon Edwin Bernstein, the representat l -ve of the
pet i t ioner in the withl-n proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Edwin Bernstein
66 North Vi l lage Ave.
Rockv i l le  Cent re ,  NY 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t loner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sr^rorn to before me this
3rd day of February, L987

inister oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O i ' f U I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 3, L987

Phi l lp J.  Splncola
88 Luquer Rd.
Plandome l{anor, NY 1f030

Dear l f r .  Spincola:

Please take not ice of the Decislon of the State Tar Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administratLve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Arcicle 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, withln 4 rnonths fron the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed ln accordance
with this declsion uav be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Bul lding #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COIOTISSION

cc:  Taxing Bureaurs Representat ive

Pet l - t ioner '  s  Representat lve :
Edwin Bernste in
66 North Vi l lage Avenue
Rockv l l l e  Cen t re ,  NY  11570



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

February 3, 1987

George J. Bunst,ead
152 West End Ave.
Pompton Plalns, NJ 07444

Dear  Mr .  Buns tead:

Please take not ice of the Declsion of the State Tax Commisslon enclosed
herewith.

You have now exhausted your r ight of  review at the adminlstrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst l tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules r  ard must be connenced ln the
Supreme Court of  the State of New York, Albany County, within 4 months fron the
date  o f  th ls  no t ice .

Inqulries concerning the computation of tax due or refund allowed in accordanee
with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Audit Evaluation Bureau
Assessment  Review Uni t
Bui ld lng / f  9 ,  State Campus
Albany,  New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OIISSION

Taxing Bureauts Represent,at,lve

Peti t ioner I  s Representat ive:
Edwin Bernsteln
66 North VLl lage Ave.
Rockvi l le Centre, NY 11570



S T A T E  C F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E " {  Y 0 R K  1 2 2 2 7

February 3, 1987

George J. Bunstead
Off icer of Rockvi. l le Tlre & Servlce, Inc.
152 West End Ave.
Pompton Plains, NJ 07444

Dear  Mr .  Buns tead:

Please take not ice of the Declsion of che State 1.a f ,smmissLon enclosed
herewith.

You have now exhausted your right of r.evlew at the administratlve l-evel.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to reviel i r  an
adverse deci.sion by the State Tax Commission may be inst,ituted only under
Art lc le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of  the State of New York, Albany Countyr within 4 nonths from the
date  o f  th is  no t ice .

Inqui-ri.es concerning the computation of tax due or refund allowed Ln accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bui lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OISSION

ce: Taxing Bureaurs RepresenEatlve

Peti t loner I  s Representat ive :
Edwin Bernstein
66 North Vl l lage Ave.
Rockvi l le Centre, NY 11570



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U U I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

February 3, L987

Phl l lp J.  Spincola
Off icer of Rockvi l le Ttre & Service, Inc.
88 Luquer Rd.
Plandome Manor, NY 11030

Dear  Mr .  Sp inco la :

Please take not ice of  the Decis ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to revlew an
adverse decision by the State Tax Cornmission may be inst l tuted only under
Art lc le 78 of the Civl l  Pract ice Law and Rules, and must be commenced ln the
Supreme Court of  the State of New York, Albany Count lr  within 4 rnonths from the
date  o f  th is  no t lce .

Inquir ies concernLng the computat lon of tax due or refund al lowed ln accordance
with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment  Revlew Uni t
Bui ld lng / /9 ,  State Campus
Albany,  New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc:  Taxing Bureaurs Representat ive

Pet i t loner  t  s  Representat lve :
Edwln Bernstein
66 North Vl l lage Ave.
Rockv l l l e  Cen t re ,  NY  11570



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon

of

PHILIP J. SPINCOLA

for Redetermlnation of a Deficl"ency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Years 1980 and 1981.

In the Matter of the Pet l t lon

o f

GEORGE J. BUNSTEAD

for Redeterminatlon of a Deflclency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1980 and 198f.

In the Matter of the Petitlon

o f

GEORGE J. BUNSTEAD
OFFICER OF ROCKVILLE TIRE E SERVICE, INC.

for Revlsloo of a Deterntnatlon or for Refund
of Sales and Use Taxes under Artl"cles 28 afi, 29
of the Tax Law for the Period Septenber l ,  1981
through May 31, L982.

In the Matter of the Petltion

o f

PHILIP J. SPINCOLA
oFFICER OF ROCKVILLE TIRE & SERVICE, INC.

for Revisl.on of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the PerLod Septenber 1,
1981 th rough May 3 I ,  1982.

DECISION



-2 -

Petitloner Phlllp J. Splncola, 88 Luquer Road, Plandone Manor, New York

11030, fLled a pet l t lon for redetermlnat ion of a def lc lency or for refund of

personal lncome tax under Artlcle 22 of, the Tax Law for the years 1980 and 1981

(Fl le No. 56436).  He also f l led a pet l t lon for revLsl"on of a deternlnat lon or

for refund of sales and use t{u(es under Artlcles 28 and 29 of the Tax Law for

the period Septenber 1, 1981 through May 31, f982 (Ft le No. 49327).

PetLtioner George J. Bunsteadr 152 West End Avenus, Pompton Plalns, New

Jersey 07444, flled a petitton for redecenalnation of a defl"ciency or fot

refund of personal income tax under Article 22 of. the Tax Law for the years

1980 and 1981 (Fi le No. 56437).  He also f l led a petLtLon for revislon of a

deternLnatlon or for refund of sales and use taxes under Artlcles 28 and 29 of.

the Tax Law for the perl .od Septenber 1, 19Bl through May 31'  L982 (Fl le No.

49326).

A consoll.dated hearl"ng was held before James Hoefer, HearLng Offlcer, at

the offlces of the State Tax Connl"sslon, Two WorLd Trade Center, New York' New

York on May 1, 1986 at 1:30 P.M., and cont l .nued to conclusLon on l tay 28, 1986 at

9 :45  A.M. ,  w i th  a l l  b r le fs  to  be  submi t ted  by  June 28 ,  1986.  Pet l t ioners

appeared by Edwln BernsceLn, Esq. The Audlt Dlvlslon appeared by John P.

Dugan,  Esq.  ( I rw in  Levyr  E"q . ,  o f  counse l ) .

ISSUES

I. Whether pet l tLoner Phl l tp J.  SpLncola ls subject to a penalty pursuant

to sect ion 685(g) of the Tax Law as a person who wl l l fu l ly fal led to col lect,

truthfully account for and pay over the New York State wlchholding taxes due

from Rockvl l le Tlre & Servlce, Inc. for the years 1980 and f981.
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I I .  Whether pet i t loner Phl l lp J.  Splncola ls personal ly l lable for sales

taxes due from Rockvl l le Tlre & Servlce, Inc. for the perlod Septenber 1, 1981

through May 31, 1982.

III. Whether petltLoner George J. Bunstead ls subject to a penalty pursuant

to sect lon 685(g) of the Tax Law as a person who wl l l fu l ly fal led to col lect,

truthfully account for and pay over the Nen York State withholdtng Caxes due

fron Rockvl lLe Tlre & Servlce, Inc. for the years 1980 and 1981.

IV. Whether petitloner George J. Bunstead ls personal-ly Llable for sales

taxes due from Rockville Tlre & Servlce, Inc. for the perlod September 1, 1981

through May 31, L982.

FINDINGS OF FACT

1. Rockvl l le Tlre & Service, Inc. (herelnafter "Rockvl l le") ,  75 South

Long Beach Road, Rockvllle, New York 11570, fatled to pay over the New York

State personal lncome taxes wlthhel-d fron the wages of lts amployees for the

foLlowlng perlods:

Wlthholdlng Tax Period

January 1, 1980 through Deeember 31, 1980
January 1, 1981 through Decenber 31, 1981
TOTAL

Amount

$4 ,080 .90
$3 ,  158 .50
$7  ,239 .40

2 .

against

68s (e)

On July 30, Ig84, the Audlt Dl.vlslon issued a Not,lce of DefLct.o.yl

each petttLoner wherein a penalty was asserted pursuaot to sectton

of the Tax Law for an amount equal to the New York State wlthholdlng

Although the Notice of Deflciency wlth respect, to petltlooer Phlllp J.
Splncola was not placed in evldence, a Statement of Deflclency lssued
under such date was placed ln evtdence. Since lack of such documenE ltag
neither argued nor raised as an issue by saLd petitioner, lt ls assumed
that such docuuent nas tl"nely lssued.
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taxes due from Rockvllle for the aforestated perLods. Such penaltles were

asserted on the grounds that each petltloner riras a person requlred to collectr

truthfully account for and pay over sald taxes and that they wlllfully falled

to  do  so .

3. 0n October 20, 1983, the Audlt  Dlvls lon lssued a Not ice of Dggginlnat lon

and Demand for Paynent of Sales and Use Taxes Due agalnst each of sald petl"tioners'

as off l "cers of Rockvl l le,  for sales taxes due of $16,532.79 fot the perlod

Septenber 1, 1981 through May 31, L982. Penalty of $1,2L2.39 and lnteregt of

$507.29  were  a lso  asser ted ,  fo r  a  to ta l  due o f  $18,252.47 .  Sa ld  no t lces  l re re

lssued based on an audlt conducted for the aforestated perlod. Since lnsuffLclent

records were presented at the audlt, the sales tax assessment was detennlned

from informatton available.

4. For several years prlor to the years at lssue hereln petltLoners were

enployed full time as management consultants for Control Assoclates Incorporated

('rControl"), I New Jersey based management consultlng flrn which speclallzed ln

providlng servlces to brokerage flrms and banks.

5. In the mtd 1970rs Control  experienced a 1u11 tn 1ts buslness affairs.

Accordingly, petitioners sought to involve thenselves ln a separate business

actlvtty whlle stll l perforrning llnlted services for Cootrol.

6. Ta 1977 petltLoners, together wlth one Phlllp T. Burker whom they net

through Goodyear Tire & Rubber Co., lncorporated Rockvl1le to engage ln bustness

as a vendor of Goodyear tlres and accessories. RockvLlle was also to provlde

automoblle repair servlces.

7. Pet l t loner George J. Bunstead was presLdent of Rockvl l le.  Pet l t l "oaer

Phlllp J, Splncola was vtce presLdent and secretary and !1r. Burke was vLce

president and treasurer.
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8. Both Mr. Bunstead and Mr. Spincola nade capltal contrlbutlons of

$15,000.00  to  Rockv iL le .  Mr .  Burke  cont r ibu ted  $5 ,000.00 .

9. Slnce neither Mr. Bunstead nor Mr. Spincola had prlor experlence ln

the tlre bustness, tt was agreed that Mr. Burke would run the day-to-day

operat lons of Rockvl l le.

10. Mr. Bunsteadts act lv i tLes for RockvLl le conslsted pr lnar l ly of  perfornlng

physlcal- labor. Mr. Splncola's actlvlties conslsted prlnartly of roaklng

dellverLes of tires and accessorles and ptcklng up orders from supplLers.

11. During the perLods at lssue nelther Mr. Bunstead nor Mr. Splncola drew

a salary or any other type of compensatlon from Rockvllle. Mr. Burke, however,

d rew a  sa la ry  o t  $22,949.00  fo r  f l sca l  year  ended Ju ly  31 ,  1980 and $27,031.00

for fLscal year ended July 31, 1981.

12. Petltioners clalmed that they were not scockholders in Rockvllle.

13. Rockvl"llers aceountant, one Stanley Lleyer, prepared alL of Rockvlllers

tax returns. He vislted the premLses of Rockvllle approxlmately twlce per

month and always recelved the books and records from Mr. Burke. On conpletion

of the Cax returns, he al-waya dellvered then t,o Mr. Burke.

L4. Any two of the aforesald three offlcers were authotLzed to sign

Rockvllle checks,

15. It appears that no sales tax returns rf,ere flled by Rockvllle for the

sales tax perl"od at tssue. Four returns submitted for pertods prLor to those

at lssue contaln the forged slgnature of Mr. Bunstead. A paynent agreement

executed prtor to the sales tax period at issue also contalns a forged slgnature

of Mr. Bunstead. Such slgnatures were deemed to be forged by one Russell D.

Osborn, a handwrlttng expert who appeared on behal-f of Mr. Bunstead.
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16. Nelther petltl.oner hereLn hlred or flred enployees.

L7. Petitloner Phlllp J. Splncola returned to fuLl tlne enployoent wlth

Control ln Decembet L978. At this tl.ne he dlscontinued perforning servlces for

Rockvllle.

18. Petlttoner George J. Bunstead returned to full tlme employment lttth

Control l"n Decembet 1979. At this tlne he discontLnued perforrnlng servlcee for

Rockvl1le.

19. Durlng the perlods at issue l t  was Mr. Burkets responslbl l l " ty '  as

manager of Rockvllle, to declde whlch bllIs to pay and to wrlte the checks ln

payment of such bllls.

20. Petl.tl"oners submltted coples of slx (6) RockvllLe checks l"ssued durlng

October, November and December 1981. Although the corporate resolutlon

required two (2) slgnatures, those checks subnltted bore the slngle slgnature

o f  Mr .  Burke .

2I.  In late 1981 Rockvl1le ceased dolng buslness. I ts assets were sold at

that tlne and although petltloners recelved no money from such sale, they were

part tes to the sale.

CONCLUSIONS OF LAW

A. That sect, lon 685(g) of the Tax Law provldes that:

"Any person requLred to collectr truthfully account for, aad pay
over the tax lmposed by thls article who wtl1-fuJ-ly falls to collect
such tax or truthfully account for and pay over such tax or wlllfully
attempts l"n any manner to evade or defeat the tax or the payment
thereof, shall, tn addltton to other penalties provLded by law, be
llable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and paid over."

B. That sect lon 685(n) of the Tax Law provldes that,  for purposes of

subdlvis lon (g),  the term "person":

rr I I ]ncludes an lndlvldual,  corporatLon or partnershlp or an
offLcer or empLoyee of any corporation (locludlng a dLssolved
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corporatlon), or a member or employee of any partnershtp' Itho ag
such offLcer, etnployee, or member is under a duty to perforn the act
l"n respect of which the vl"olat lon occurs.r l

C. That the questlon of whether petltloners were persons under a duty to

collect and pay over wtchholdlng taxes must be determlned on the basls of the

facts presented. Some of the factors to be consldered lnclude whether pet l tLoners

slgned the corporat lonrs tax returns, possessed the r ight to hlre and dlscharge

euployees or derlved a substantl.al portlon of thelr lncome fron the corporatlon.

Other relevant factors lnclude the amount of stock petltloners held, the actual

sphere of thelr dutles and thelr authority to pay corporate obllgatlons and/or

exercLse authorlty over the assets of the corporatlon. (Matter of Anengual v.

S ta te  Tax  Commn. ,  95  AD2d 949;  McHugh v .  S ta te  Tax  Cornmn. ,70  AD2d 987. )

D. That pet l t ioners, George J. Bunstead and Phl l lp J.  Splncola, were not

lnvolved wlth the day-to-day operatl"ons of Rockvllle durlng the years at lssue.

Thlsr coupled with the other relevant facts hereln, leads to the concluslon

that netther pet i t loner !ras'  a "person" as def lned under sect ion 685(o) of the

Tax Law. Accordlngly, the penaltles asserted agal.nst then pursuant to sectlon

685(g) of the Tax Law are hereby cancel led.

E. That sect lon 1133(a) of the Tax Law places personal l labl l l ty for

taxes imposed, col lected or requlred to be col lected under Art tc le 28 upon

"every person requlred to col lect any tax'r  lmposed by satd art lc le.  SectLon

1131 (1) of the Tax Law furnishes the fol lowlng def lnl t lon for the tern "persons

requlred to col lect taxrr:

rrrPersons requlred to col lect taxt or tperson requlred to
collect any tax lnposed by this artlcLe' shall tnclude: every vendor
of tanglble personal property or servl.ces; every reciplent of amusement
charges; and every operator of a hotel .  Satd terms shal l  also
Lnclude any offlcer or employee of a corporatlon or of a dlssolved
corporatton who as such offtcer or employee ts under a duty to act
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for such corporatlon ln complylng wlth any requLrement of thls
article and any member of a partnership."

F. That for the reasons provlded ln Concluston of Law "D", ggp.g, nelther

petitLoner herel.n was a person requlred to collect the sales taxes lnposed

under Art lc le 28 of the Tax Law.

G. That the two petltlons of Phlltp J. Splncola and the two petltlons of

George J. Bunstead ate granted.

H. That the Notlce of Deflclency lssued agalnst each petl"tLoner herel.n on

July 30, L984, with respect to wlthholdtng taxes, ts cancel led.

I. That the Notice of Dggga6tnatlon and Demand for Payment of Sales and

Use Taxes Due, issued agalnst each pett t loner hereln on Octobet 20, 1983, ls

cancel led.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 3 1gB7


