
STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the PetlElon
o f

Estate of Fred M. Slgman

for Redeterninat lon of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tltle T of the AdninLstratlve Code of the City
o f  New York  fo r  the  Years  L979,  1980 & 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an ernployee of the State Tax Co 'nlssLon, that he/she ls over 18 years
of age, and that on the 17th day of Aprl l ,  L987, he/she served the wlthin
not lce of Declslon by cert l f leal  uai l  upon Estate of Fred M. Slgman the
pet i t ioner ln the wlthin proceedLng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Estate of Fred M. SLgman
c/o But ler,  Jablow & Gel ler
400 Madtson Avenue
New York, NY 10017

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on sald vrrapper ls the last known address
of the pet l t ioner.

Sworn to before ne this
17th day of Aprl l ,  L987 .

pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet lc lon
of

Estate of Fred M. Signan

for Redetermlnation of a Deflctency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninlstrat lve Code of the Clty
o f  New York  fo r  the  Years  1979,  1980 & 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Connisslon, that he/she ls over 18 years
of ager 4rd that on the 17th day of Apri l ,  1987, he served the wlthin not ice of
Decislon by cert t f led nai l  upon Stanley Gel ler,  the representat lve of the
pet i t loner in the wlthin proceedlnE, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol- lows:

Stanley Gel ler
Butler, Jablow & Geller
400 I'{adison Ave.
New York, NY 100f7

and by deposittng same enclosed in a poscpald properly addressed wrapper in a
post offLce under the exclusive care and cugtody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the repreeentatlve
of the petltioner hereln and that the address set forth on said wrapper ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me thls
1 7 t h  d a y  o f  A p r l l ,  L 9 8 7 .

Authorlze
pursuant

to
Eo Tax Law sect lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  E  A N  Y ,  N E ] , i l  Y  C R K  1 2 2 2 7

Apr l l  17 ,  1987

Estate of Fred M. Signan
c/o But ler,  Jablow & Gel ler
400 Madison Avenue
New York ,  NY 10017

To the Executor:

PLease take not lce of the Decislon of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your right of review at the adnlnlstrative level.
Pursuant to sectton(s) 690 & L3I2 of.  the Tax Law and Chapter 46'  TItLe T of
the AdnLnlstrat lve Code of the Clty of New York, a proceeding ln court  to
revlew an adverse decislon by the State Tax Coumlssion nay be lnst lcuted only
under Art lc le 78 of the Clvi l  Pracclce Law and Rulesr aod must be conoenced 1n
the Supreme Court of the State of New York, Albany County, wlthin 4 monchs frou
the  da te  o f  th is  no t lce .

Inquiries concerning the cornputatlon of tax due or refund allowed in accordance
wlth this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Revtew Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2086

Very truly yourst

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve

Peclt ioner t  s Representat ive :
Stanley Gel ler
But ler,  Jablow & Gel ler
400 Madison Ave.
New York ,  NY 10017



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petitlon

o f

ESTATE OF FRED M. SIGMAN

for Redetermlnat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Artl"cle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Adnlnlstrat lve Code of the Clty
o f  New York  fo r  the  Years  L979,  1980 and 1981.

DECISION

PetLt l"oner,  Estate of Fred M. Slgnan, c/o But ler,  Jablow & Gel ler,  400

Madison Avenue, New York, New York 10017, f l led a pet l t ion for redetenntnat lon

of a deflclency or for refund of New York State personal lncone tax under

Artlcle 22 of the Tax Law and New York City personal lncome tax under Chapter 46,

Tltle T of che Adnlntstrative Code of the Clty of New York for the years 1979,

1 9 8 0  a n d  1 9 8 1  ( F l I e  N o .  5 5 9 1 5 ) .

A hearl-ng was held before Al len Caplowalth, Hearlng Off lcer '  at  the

offices of the State Tax Conmisslon, Two World Trade Cent,er, New York, New

York ,  on  Ju ly  16 ,  1986 a t  2245 P.M. ,  w l th  a l l  b r le fs  to  be  subn l t ted  by  Ju ly  31 ,

f986. Pet l t ioner appeared by Stanley Gel ler,  Esq. The Audlt  Dlvls lon appeared

by  John P.  Dugan,  Esq.  ( I rw ln  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether Fred M. Sl"gnan was a resident l"ndividual of the

of New York durlng the years 1979, 1980 and 1981.

I I .  I {hether a resldent tax credit  ls properly al lowable for

and dlvidend taxes pald to the State of Connect lcut for taxable

1 9 8 0  a n d  1 9 8 1 .

State and Clty

capl"tal gains

years  L979,
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FINDINGS OF FACT

1. Fred M. Signan (hereinafter "the decedent'f) fl led a New York State

Income Tax Nonresldent Return (wtttr Clty of New York NonresLdent Earnlngs Tax)

for each of the years L979,1980 and 1981. 0n each return he alLocated hls

salary lncome on Schedule A-1 to sources nithln and without che Stace of New

York. Accordlng to such scheduLes, the number of days he worked withln New

York State durlng said years was 200, L92 and 192, respect,ively. The lncoue

whlch the decedent allocated each year nas derlved from Merrlll Lynch, Plerce,

Fenner & Smlth, Inc. r I Llberty Plaza - 165 Broadway, New York, New York 10080.

S u c h  l n c o u e ,  o f  $ 1 1 4 , 2 3 6 . 0 0  ( L 9 7 9 ) ,  $ 1 4 3 , 1 3 1 . 0 0  ( 1 9 8 0 )  a n d  $ 1 4 2 , L L 7 . 0 0  ( 1 9 8 1 )

was earned by the decedent as a stockbroker for sal,d employer.

2. For New York CLty purposes, the decedent al located hls 1979 and l98l

salary lncome on the same basls as that used for New York State purposes. For

taxable year 1980, he al located salary lncome of $L27,351.00 for New York City

purposes rather than hLs salary as reported on his 1980 Wage and Tax Statement

of $143,131.00. Review of the record shows that the decedent apparent ly

arr lved at the amount of $127,351.00 by reduclng the $143,131.00 by hls reported

New York adjustment to tncome of $15,780.00.

3. On January 20, 1983, the Audit  Divls lon

personal Lncome tax audtt, changes to the decedent

reported each year was held fully taxable for New

purposes based on the followlng explanatlon:

"SLnce taxpayer maintalned a permanent
more than I83 days in New York State, he has
statutory resldent of New York.t t

lssued two (2) statements of

whereln hls entlre lncome

York State and New York Clty

place of abode and spent
been deemed to be a

4. Based on the aforesaLd statements, tno

igsued agalnst the decedenc on Aprl l  12, 1983.

notlces of deflciency ltere

not,lce asserted addltlonal

( 2 )

One
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New York State and Clty personal lncome taxes tor L979 and 1980 of $5,297.24'

p lus  pena l ty  o f  $94.44  and ln te res t  o f  $1 ,843.48 ,  fo r  a  to taL  due o f  $8 '235.16 .

The other notlce asserted addl"tional New York State and Clty personal lncoue

taxes  fo r  1981 o f  $6 ,952.58 ,  p lus  pena l ty  o f  $104.28  and ln te res t  o f  $1 ,135.98 ,

for a total  due of $8,192.84. The record provldes no lndLcat lon of the nature

of or basls for the penalt les asserted.

5 . Fred M. Sl"gnan dled on July 30 , L982.

6. During the years at lssue, the decedent was domiciled ln the State of

Connect lcut.

7.  The Estate of Fred M. Slgnan (herelnafter ' rpet l t loner")  conceded that

the days worked by the decedent ln New York were correct as reported on the

L979,1980 and 1981 re tu rns  (see F lnd lng  o f  Fac t  "1" ,  supra) .  t lowever '  pe t l t loner

contended thag slnce the decedent worked in New York for only slx (6) hours

during each day and then returned to hLs home in Connectlcut' such days should

not be consldered as days spent in New York for purposes of determl"nlng residence.

8. Durlng the years at l "ssue, the decedent worked at hls enployerrs

off lce located at Lexington Avenue and 52nd Street,  New York Clty.

9. DurLng the years at lssue, the decedent,  a single lndlvldual,  resided

on a contlnuous basl.s wlth a close friend. In additlon to theLr hone Ln

Connectlcut, they malntalned a studlo apartment ln Manhattan, whlch they used

approxiuately one day per week for the loajor portion of each year at issue.

Sald apartment, whlch was acqutred ln L972, was used to entertaln frLends and

to remaln overnight on occasions when they went to dinner or the theatre ln

Manhattan.

10. The decedent and hl"s frlend also nalntalned an apartment ln Paln

Beach, Florida ln whlch they reslded during holtday and vacatlon perl.ods.
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11. Pet l t loner al l -eged that l f  the decedent ls deemed to be a resldent of

New York, he is properly ent i t led to a resident tax credlt  for capital  gains

and divldend taxes paid to Connect icut dur ing the years at lssue.

12. Accordlng to coples of Connect lcut capltal  gains and divldend tax

returns subnit ted for each year at lssue, Lhe decedent pald tax to Connect lcut

Ln L979 in the amount of $996.00 on divldend incone received from Merrt l l  Lynch

& Co. In 1980 the decedent paid the same tax in the amounr of $1 r I47.00'  agaln

on dividend income received from Inlerr i l l  Lvnch & Co. In 1981, the decedent

paLd tax  to  Connect lcu t  ln  the  amount  o f  $1 ,877.00 ,  compr ised o f  $ t ,327.00  tax

on dividend income from Merr l l l  Lynch & Co. and $550.00 tax on capital  gai .ns

f rom sa les  o f  secur i t ies .

CONCLUSIONS OF LAW

A. That sect lon 605(a) of the Tax Law provldes that a resldent indivldual

means an individual:

rr(2) who ls not domlcLled in this state but maintalns a permanent
place of abode in thls state and spends in the aggregate lcore than
one hundred elghty-three days of the taxable year in rhLs state".

B .  That  20  NYCRR I02 .2(c )  p rov ides ,  ln  per t inenc  Par t ,  tha t :

'rln counting the number of days spent wlthln and wLthout this
Stater pres€oce wlthin the State for any part  of  a calendar day
const i tutes a day spent within the state'r .

C. That the decedentts Manhattan apartment const i tuted a permanent place

of  abode main ta ined by  h in  dur ing  the  years  1979,1980 and 1981.  S lnce  he

spent loore than 183 days in New York durlng each of sald years, he was a

resldent individual of New York State durlng such years wlthln the meaning and

ln ten t  o f  sec t ion  605(a) (2 )  o f  the  Tax  Law ard  20  NYCRR L02.2(c ) .

D.  That  sec t lon  T46-105.0(a)  (2 )  o t  the  Adn ln ls t ra t tve  Code o f  the  C l ty  o f

New York provldes a def lni t ion for "ci ty resident indlvidual" which is essent ial ly
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the same as that provided for "resident indivldual" under sect ion 605(a) (2) ot

the Tax Law, Accordlngly, the decedent lras a ci.ty resident lndlvldual during

each o f  the  years  L979,  1980 and 1981.

E. That sect lon 620(a) of the Tax Law provldes that:

" [a]  resident shal l  be al lowed a credit  agalnst the tax otherwise
due under this art ic le for any lncome tax inposed for the taxable
year  by  another  s ta te  o f  the  Un l ted  Sta tes  . . .upon incone bo th
derived the:sfrom and subject to tax under this art ic le."  (Enphasis
suppIGA':I-

F. That 20 NYCRR LZL.4(d) ( formerly 20 NYCRR LZI.3[d])  provi .des ln

pert inent part  as fol lows:

"[T]he resident credit  is not al lowed for tax inposed by another
jur isdict lon upon income from intangibles, except where such lncome ls
from property enployed ln a buslness, t rade or professlon carr ied on ln
the other jur lsdict lon. Thus, for example, no resldent credic is al lowable
for an income Eax of another jur lsdlct lon on divldend income not der ived
from property employed in a business, t rade or professlon carr led on ln
such ju r isd lc t ion . "

G. That the United States Tax Court  ln McGowan v. Commissloner (67 T.C.

5 9 9 ,  6 1 0 )  r e c e n t l y  s t a t e d :

restr icted to var ious forms

ttaxt is an r income taxr even though i t  is

income. t t

t tA

of

H. That although the Connec,tlcut eapital gains, divldends and interest

tax qual i f ies as an lncome tax, a resldent tax credLt ls not al lowable ln the

instant case since the d.ecedentts capital  gain and dlvidend lncome reported on

his Connect icut returns dld not meet the qual l fLcat ion set forth in Tax Law

$ 620(a) and 20 NYCRR I2L.4(d) ln that such income was not der ived fron

Connect lcut.  The incorne was al l  f ron intangibles in the form of dlv ldends

and gains from securi t iesr oone of which was employed ln a business carr ied

on ln  Connect icu t .

I .  That the penalt ies asserted are hereby cancel led (see Flnding of Fact

t t 4 t t ,  sup ra )
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J .  That  the  pe t i t ion  o f  the  Es ta te  o f  Fred  M.

except as provided ln Conclusion of Law "I" ,  supra,

lssued Apr i l  12 ,  1983 are  sus ta ined,  together  w i th

Sigman is denled

the two not ices

such interest as

and,

of def ic iency

may be

lawfully owing.

DATED: Albany, New York

APR 1? 1987

STATE TAX COM,YISSION

PRESIDENT

Nb^u


