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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 M r { I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 18 ,  1987

John & Betty SLdorlck
6040 Boulevard East,  /1188
I ' lest New York, NJ 07093

Dear Mr. & Mrs. Sidorlck:

Please take notlee of the DecLslon of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rlght of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 45, Ti t les T and
U of the Administratlve Code of the Clty of New York, a proceedlng ln court to
revlew an adverse declslon by the State Tax Commlsslon may be instituted only
under Article 78 of, the Clvll Practlce Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths from
the date of this not ice.

Inqulrles concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls decLslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX CO}OTISSION

cc: Taxlng Bureaufs Representat ive

Petl t loner I  s RepresentatLve :
Louis F, Brush
101 Front  S t .
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon

o f

JOITN SIDORICK AND BETTY SIDORICK

for Redetermlnatlon of a Defl.cLency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
CLty Nonresldent Earnlngs Tax under Chapter
46, TltLe U of the Adrninistrative Code of the
Clty of New York for the Year 1978 and New York
State Personal Income Tax under Article 22 of
the Tax Law and New York Clty Personal Income
Tax under Chapter 46, Tltle T of the
Adninlstrative Code of the Clty of New York
for the Yeat L979.

DECISION

Petl t loners, John SldorLck and Betty Sldorlck, 6040 Boulevard Eastr #188,

West New York, New Jersey 07093, f l1ed a pet i t ion for redeterminat lon of a

deflclency or for refund of New York State personal income tax under Artlcle 22

of the Tax Law and New York Clty nonresLd.ent earnings tax under Chapter 46,

Tltle U of the Adninlstratlve Code of the City of New York for the year 1978

and New York State personaL incone tax under Artlcle 22 of the Tax Law and New

York City personal lncome tax under Chapter 46, Tltle T of the Adnlnlstratlve

Code of the Clty of New York for the year 1979 (Fl le Nos. 38333 ard 42913).

0n October 23,1985, pet l t toners waived thelr  r lght to a forual hearlng

and requested the State Tax Connisslon to render a declslon based on the entlre

record contaLned ln the f l le,  wtth al l  br iefs to be subnit ted by October 8'

1986. After due conslderatlon, the State Tax Commlsslon hereby renders the

fol lowlng dectsion.
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ISSUES

I. Whether the notlces of deficlency were lssued wlthout any basls and

for the sole purpose of extendlng the perlod of llnltatlon on assessment.

II. Whether petLtl-oners have substantlated that they were engaged ln a

trade or buslness durlng the year at lssue.

III. Whether petltLoners have substantlated the character and amount of

business expenses clalmed as deducttons from gross lncome for the year at

l ssue.

FINDINGS OF FACT

1. Pet l t loners, John Sldorlck and Betty Sidorlck, t lnely f l led a New York

State Income Tax NonresLdent Return wlth Ctty of New York Nonresident Earnings

Tax for 1978 whereLn they elected a f l l lng status of "Marr ied f l l lng jolnc

Return". Petltioner John Sldorlck tlnely flled a New York State Income Tax

Resident Return for the year 1979 wherein he elected a fil lng status of 'rMarrled

f l l lng separate returns (on separate forms)".

(a) The 1978 New York State tax return l lsted Mr. Sldorlck's occupa-

tlon as repair servlce and lnventor. Petltioners reported that thelr total New

York lncome lncluded buslness lncome of $20'069.00.

(1) A copy of the Federal Schedule C, encaptloned Profit or

(Loss) From Buslness or Profession showed "Revenues" of $25 '62L.00 and the

fol lowlng l lsted expenses:

T o o l s  $ 5 8 3 . 0 0
Trave l  961.00
Flater lals-LucLte SteeL Fabrlcat lon 986.00
Safety Equipnent 149.00
Arc t lc  Gear  186.00
Gloves  133.00
Deslgn Magazlnes, TechnLcal References 203.00
I lospital i ty 944.00
Meetlng Expenses 872.00
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Drawlng Board Suppl les 281.00
Telephone Required by Enployer ($16x12) L92.00
Bat te r les  62 .00

TOTAL $5,552.00

The $5,552.00 ln expenses deducted from revenues of $25,62L.00 resulted ln

the $20,069.00 net buslness lncome reported.

(1i) The wage and tax statement attached to the return showed

"trrlages and other Compensatlon" of $25r62L.03 fron New York Telephone Company.

The statement was stamped wlth an arrow polntlng to the $25,62L.03 flgure with

the legend rrlncluded ln Schedule Cr'.

(li i) The New York State Unlncorporated Buslness Tax Return

reported a net proflt and total income frorn buslness before New York nodlfica-

t lons of $20,069.00. The amount was reduced by $25,62t.00 result lng ln a loss

o f  $ 5 , 5 5 2 . 0 0 .

(b) The 1979 New York State Income Tax Resldent Return llsted Mr.

Sldorlckts occupatlon as repalr servlce and lnventor and reported total lncome

of  $19,897.00  cons is tLng o f  $38.00  ln te resr  income and $19,859.00  ln  bus l .ness

lncome.

(1) The Federal  Schedule C reported "Revenuesrr of  $29,637.00

wlth the fol lowlng expenses:

Tools
T r a v e l  ( 7 , 3 4 0  n l .  @ 1 8 1 q  I
llaterlals-Luclte /Steel Fabrlcatlon
Safety Equlpnent
Artlc Gear
Gloves
Deslgn Magazlnes Technical Reference
Hospltal l ty
Meetlng expenses
Drawlng Board Supplles
Telephone Requlred by Enployer
Batter les

$  931 .00
I  , 358 .00

972 .00
282.00
303 .00
182 .00
347 .00
986 .00
974 .00
481 .00
r92 .OO
1  68 .00
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493.00
;:::iil'llfr-st"tr" & Anti-spark

Switches ln Coubust ible Processes 1,174.00
Photo-Optlc Llghtlng Testlng ln

combust ible Processes $ 935'oo

TOTAL t"  t t t  
"a

The $9,778.00 ln expenses deducted from revenues of $29,637.00 resulted ln

the  $19,859.00  bus lness  income repor ted .

(11) The wage and cax stateuent attached to the return showed

$28,587.10 ln rrWages and other Compensatlon" frou New York Tel-ephone Company.

The wage and tax statement nas stauped wlth an arrow poLnt lng to the $281587.10

f lgure wlth the Legend "Included ln Schedule C".

(111) The New York State Unincorporated Buslness Tax Return reported

a ne t  p ro f l t  o f  $19,859.00  less  subt rac t lons  o f  $28,587.00  resu l t lng  ln  a  ne t

loss  f rom the  bus lness  o f  $8 ,728.00 .

(c) The New York State income tax return for 1978 clained the

standard deductlon. l{owever, Mr. Sldorlck clalned a New York l-temLzed deductton

f,or 1979 ln the amount of $755.00 ar ls lng from taxes, Lnterest and charl table

cont,rlbutLons.

2. Petltionersr tax returns were selected for examinatlon along with

those of approxLmately 100 other lndlvlduals on the basls that thelr returns

had been prepared by a particular accountant. An lnvestlgatlon had dlsclosed

that said account,ant had consLstently prepared returns on which an lndlvLdual

wlth wage or salary Lncome shown on wage and tax statements had reported sald

Lncoue as buslness recelpts on Federal Schedule C. Department of Taxatlon and

Flnance audltors were dlrected to revlew the returns and to disallow clalmed

business expense deducclons if the caxpayer appeared to be an employee recelvlng
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wage or sal-ary lncome reported on wage and tax statements. Petltionersf

clalned Schedule C deductLons were dlsallowed on that basls.

3. On March 26, 1982, the Audlt  DLvislon lssued a Statenent of Audlt

Changes to petltloners assertlng a deflclency of New York State personal lncooe

tax for the year 1978 tn the amount of $632.17. The Audlt  Divls lon also

recomputed the New York Clty nonresident earnlngs tax whlch resulted ln the

conclusion that pet l t lonerrs had overstated the tax due by $13.21. Consequent lyr

the Audit  DivLsion eoncluded that there was a defLclency of $618.96. The

explanatlon for the proposed adJustment of New York State personal lncome tax

was that "[b]uslness expenses clalued are not allowed as they are not consldered

ordLnary and necessary ln the productlon of income as a saLarled employee.rt On

July 9, L982 the Audit  Divls lon lssued a NotLce of Def lc lency to pet l t loners

for sald amount,  plus interest.

4.  0n February 8, 1983, the Audlt  DlvLslon issued a Statement of Audlt

Changes to Mr. Sldorick assert lng a def ic lency fot  1979 of $1,052.98 ln New

York State personal income tax and $330.72 Ln New York Clty personal lncome

tax. The Statement of Audlt Changes explalned that 'r[a]s a salarled employee'

you are not a buslness entlty and therefore not entttled to claim Schedule C

deductlons as these expenses are not ordinary and necessary for the production

of lncome as an employee." On Aprl l  8,  1983, the Audlt  Dlvls lon lssued a

Notlce of Def lc lency to pet l t ioner for said amount,  plus lnterest.

5. Petitl-oners submltted documentary evldence eonslstlnB of inter alla'

sales lnvotces, cancelled checks and worksheets ln substantiatlon of a portlon

of the buslness expenses clal .ned on Mr. Sldorlckrs Federal  Schedule C. However,

the evldence submltted is lnsuff lc ient to estabHsh (1) that Mr. Sldorlck was

engaged in the carrylng on of a t,rade of busl-ness (other than as an enployee);
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(11) that the expenses constituted ernployee trade or buslness deductlons

pursuant to Internal Revenue Code $ 62(2);  and (111) that the expenses const l tuted

ordinary and necessary buslness expenses and not personal expendltures.

6 .  Pet l t l .oners contend:

(a) That the Notice of Deflclency nas lssued on an arbltrary and

caprlclous basts just prior to the explration of the perlod of llnltatlons on

assessment, thus deprlvlng petltloners of the opportunlty to present substantLa-

tlon for the clalmed deductlons:

(b) That petltloner ls one of a large group of taxpayers who were

selected for speeial scrutlny because thetr returns had been prepared by the

same tax preparer; and

(c) That where petltLoner does not have cancelled checks or other

receipts for certaln expenses, the Department of Taxatlon and Flnance should

al low pet i t ioner a reasonable est lmate of such expenses.

CONCLUSIONS OF LAW

A. That sect lon 683(a) of the Tax law provldes that tax shal l  be assessed

wlthln three years after the return was flled regardless of whether the return

was f l1ed on or after the date prescr ibed. Sect lon 683(b)(1) of the Tax Law

provides, ln general, that an lneome tax return f1Lett before the last date

prescrlbed sha1l be deeued flLed on such last day. Slnce the Notice of Deficlency

dated July 9, 1982 was not lssued wlthln three years of the date the tax return

for 1978 was deemed f l led, the Not lce of Def lc lency assert lng Tax Due for the

year 1978 was barred by the statute of l ln l tat lons.

B. That the Not lce of Def lc lency, dated Aprl l  8,  1983, was properly

issued and was not arbltrary and capricLous. The return ltas patently erroneous

and the Audlt Dlvislon was justified ln dlsallowing the buslness expenseg
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clalned by Mr. Sldorick on his Federal  Schedule C. The Notlce of Def lc lency

was preceded by a Statement of Audlt Changes and petltioners had an opportunlty

to flle an amended return clalnlng employee buslness expenses as adjustments on

Federal  Forn 2106, or as l temlzed mlscelLaneous deduct lons, but dld not do so.

C. That the fact that petitlonersr return was selected for exarnLnation

because of certaln pract ices of thelr  accountant is i r relevant.  Pet l t ionerst

l labl l l ty depends solely on the facts adduced hereln.

D. That petltioners have falled to sustain thelr burden of proof (Tax Law

$ 689[e ] ;  Adutn is t ra t l ve  Code S$ T45-189.0 [e ] )  to  show (1)  tha t  Mr .  S ldor ick

\{as engaged in a trade or buslness other than as an euployee (Incernal Revenue

Code $ 62lll; (1f) that the expenses ln questlon nere trade or busLness deductlons

of enployees deductible pursuant to Internal Revenue Code $ 162; and (111) that

the expenses tn questlon were ordinary and necessary buslness expenses detluctible

under Inuernal Revenue Code $ L62(a) .

E. That the pet i t ion of John Sidorlck and Betty Sldorlck ls granted to

the extent of Concluslon of Law "A" and the NotLce of Deflctency dated July 9'

1982 ls cancel led; except as so granted, the pet i t ion ls ln al l  other respects

denled and the Not lce of Def lc lency dated Aprl l  8,  1982 ls sustalned Ln ful l ,

together wlth such addltLonal interest as may be l-awfully tlue and owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 81987
PRESIDENT

COMMISSI



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
O I

John & Bet tv  Sidor ick

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le  U of  the Adminis t rat lve Code of  the Ci ty
of  New York for  the Year 1978 and New York State
Personal  Income Tax under Ar t ic le  22 of  the Tax
Law and New York City Personal Income Tax under
Chapter  46,  T i t le  T of  the Adml-n is t rat ive Code
of  the Ci ty  of  New York for  the Year 1979.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Conrmiss i -on,  that  he/she is  over  18 years

of  af ,e,  and that  on the 18th day of  June,  1987,  he/she served the wLth in not ice

of  Decis ion by cer t i f ied mai l  upon John & Bet ty  Sidor ick the pet i t ioners in  the

wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l l -ows:

John & Bet ty  Sidor ick
6040 Boulevard East ,  / /1BB
hlest  New York,  NJ 07093

and by deposi t ing same enclosed in a postpaid properJ-y addressed wrapper in  a
post  of f ice under the exclus lve care and custody of  the Unl- ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further says
herein and that  the address set
of  the pet i t j .oner .

Sworn to before me this
18 th  day  o f  June ,  1987 .

to
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
O I

John & Betty Sidorick :

for Redeterminat ion of a Def ic iency or for :
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
Clty Nonresident Earnings Tax under Chapter 46,
Tltle U of the Administrative Code of the City :
of  New York for the Year 1978 and New York State
Personal Income Tax under Art ic le 22 of the Tax :
Law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Administrat ive Code :
o f  the  C i ty  o f  New York  fo r  the  \ear  L979.

:

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 18th day of June, 1987, he served the within not ice of
Decision by cert i f ied mai l  upon Louis F. Brush, the representat ive of the
pet i t ioners in the within proceeding, by enclosing a true coPy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501

and by depositing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Uni ted States Posta l

State of  New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on said wrapPer is the

of the representat ive of the pet i t ioner.

Sworn to before me this
18 th  day  o f  June,  1987.

thor ized to adminis ter  oaths
pursuant  to Tax Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . U I S S I O N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

June 18, 1987

John & Betty Sldorlck
6040 Boulevard East,  i /18B
West New York, NJ 07093

Dear Mr. & Mrs. Sldorlck:

Please take notlce of the Decislon of the State Tax Co nLsslon encl-osed
herewlth.

You have now exhausted your rtght of revtew at the adolnlstratlve level.
Pursuant to sectlon(s) 690 & L3I2 of the Tax Law and Chapter 46, Titles T and
U of the AdnlnlstratLve Code of the Clty of New York, a proceedlng ln court to
revlew an adverse decislon by the State Tax Commlsslon nay be lnstltuted only
under Artlcle 78 of the Clvll Practlce Law and Rules, and nust be commenced ln
the Supreme Court of the State of New York, Albany County, withLn 4 months from
the date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth this declsion uay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COI'OISSION

cc: Taxlng Bureaurs Representat lve

Petl t loner t  s Representat lve :
Louls F. Brush
101 Front  S t .
Mlneola, NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

JOHN SIDORICK AND BETTY SIDORICK

for RedetermLnation of a Deficl.ency or for
Refund of New York State Personal Income Tax
under Artl-cle 22 of the Tax Law and New York
Clty Nonresldent Earnlngs Tax under Chapter
46, Tl t le U of the AdnLnLstrat ive Code of the
Clty of New York for the Year 1978 and New York
State Personal Income Tax under Artlcle 22 of
the Tax Law and New York City Personal Income
Tax under Chapter 46, Tl t le T of the
Adninistratlve Code of the Clty of New York
for the teat 1979.

DECISION

Petl t ioners, John Sidorlck and Betty SidorLck, 6040 Boul-evard East,  /118B'

West New York, New Jersey 07093, flled a petltlon for redetermination of a

deflclency or for refund of New York State personal lncome tax under Article 22

of the Tax Law and New York Clty nonresldent earnlngs tax under Chapter 46,

Tltle U of the Adrninlstratlve Code of the Clty of New York for the year 1978

and New York State personal Lncome tax under Artlcle 22 of the Tax Law and New

York Clty personal lncome tax under Chapter 46, Tltle T of the Adnlnlstrative

Code of the Clty of New York for the year 1979 (FILe Nos. 38333 afi, 429L3).

On Octobet 23,1985, pet l t loners walved thelr  r ight to a fornal hearlng

and requested the State Tax CommLsslon to render a declslon based on the entlre

record contatned ln the f l1e, wlth al l  br lefs to be subnLtted by October 8,

1986. After due conslderation, the State Tax ConnlssLon hereby renders the

foLLowlng declsion.
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ISSUES

I. Whether the notices of defLclency were issued wlthout any basls and

for the sole purpose of extendlng the perlod of llnitatlon on assessment.

II. Whether petltloners have substantlated that they were engaged ln a

trade or buslness during the year at issue.

III. Whether petltloners have substantlated the character and amount of

business expenses clalued as deductlons from gross income for the year at

l ssue.

FINDINGS OF FACT

1. Pet l t loners, John Sldorick and Betty Sldorlck, t lnely f l led a New York

State Income Tax Nonresident Return wtth Clty of New York Nonrestdent Earnings

Tax for 1978 wherein they elected a f l l ing status of "Marr led f l l lng joint

Returnr'. Petltloner John Sldorlck tfunely flled a New York State Income Tax

ResLdent Return for the year L979 whereln he elected a fll lng status of "Married

f l l lng separate returns (on separate forms) ' f .

(a) The 1978 New York State tax return l lsted Mr. Sldorlckrs occupa-

tlon as repalr servlce and lnventor. Petitloners reported that thelr total New

York lneome lncluded buslness lncome of $20,069.00.

(f) A copy of the Federal Schedule C, encaptloned Proflt or

(Loss) From Buslness or Professl .on showed "Revenues" of $25 ,62L.00 and the

fol lowlng l lsted expenses:

T o o l s  $ 5 8 3 . 0 0
Trave l  96 f .00
Mater lals-Lucite Steel Fabricat lon 986.00
Safety Equlpment 149.00
Arc tLc  Gear  186.00
Gloves  133.00
Deslgn MagazLnes, Techntcal References 203.00
Hosp l ra l l ry  944.00
Meetlng Expenses 872.00
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Drawlng Board Suppl les 281.00
Telephone Requlred by Enployer ($16x12) L92.00
Bat te rLes  62 .00

T O T A L  $ 5 , 5 5 2 . 0 0

The $5,552.00 ln expenses deducted from revenues of $25,62L.00 resulted ln

the  $20,069.00  ne t  bus iness  lncome repor ted .

(1f) The wage and tax statement attached to the return showed

"hlages and other CompensatLon" of $25r62L.03 fron New York Telephone Conpany.

The statement was stanped wLth an arro\r polntlng to the $25,621.03 figure with

che legend "Included in Schedul-e C".

(111) The New York State Unlncorporated Buslness Tax Return

reported a net profit and totaL tncome fron buslness before New York nodiflca-

t lons of $20,069.00. The aoount was reduced by $25,62L.00 result ing ln a loss

o f  $ 5 , 5 5 2 . 0 0 .

(b) The L979 New York State Income Tax Resldent Return listed Mr.

Sidorlckrs occupatlon as repalr servlce and Lnventor and reported total lncome

of  $19,897.00  cons ls t lng  o f  $38.00  ln te res t  income and $19 '859.00  ln  bus iness

lncoue.

(1) The FederaL Schedule C reported ' rRevenues" of $29 '637.00

wlth the foll-owlng expenses:

Tools
T r a v e l  ( 7 , 3 4 0  n l .  @ 1 8 1 C  )
Mater lals-Luclte/Steel FabrlcatLon
Safety Equlprnent
Artic Gear
Gloves
Deslgn Magazines Technical Reference
Hospltal l ty
MeetLng expenses
Drawlng Board Supplles
Telephone Requlred by Enployer
Batter les

$  931 .00
1 ,358 .00

972 .00
282.00
303 .00
182 .00
347  .00
986 .00
97  4  . 00
481  . 00
L92 .00
168 .00
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Photography 493.00
Test ing Ant l-Stat lc & Ant l-Spark

Swltches ln Coubusttble Processes L'L74.00
Photo-0ptic Llghting Testlng ln

conbust lble Processes $ 935.00

rorAl t" t t t-

The $9,778.00 in expenses deducted from revenues of $29,637.00 resuLted 1n

the $19,859.00 busLness income reported.

(11) The wage and tax statement attached to the return showed

$28,587.10 ln ' tWages and other Compensat lon'r  f rom New York Telephone Cornpany.

The wage and tax statement was stamped with an arrolr  point lng to the $28'587.10

flgure wlth the legend 'rlncluded ln Schedule C".

(ii l) The New York State Unlncorporated Business Tax Return reported

a ne t  p ro f l t  o f  $19,859.00  less  subt rac t lons  o f  $28,587.00  resu l t lng  ln  a  ne t

loss  f rom the  bus lness  o f  $8 ,728.00 .

(c) The New York State income tax return for 1978 clalned the

st,andard deductlon. Ilowever, Mr. Sldorlck clalned a New York ltemLzed deductlon

fot L979 in the amount of $755.00 ar ls lng from taxes, lnterest and charLtable

contr lbut lons.

2. Petltionersf tax returns were selected for examlnatlon along wlrh

those of approxinately 100 other lndlvlduals on the basis that thelr returns

had been prepared by a partlcular accountant. An tnvestlgatlon had disclosed

that said accountant had conslstently prepared returns on whlch an lndlvldual

with wage or salary income shown on \ilage and tax statementg had reported said

lncome as buslness recelpts on Federal Schedule C. Department of Taxatlon and

Flnance audltors were dlrected to revlew the returrrs and to dlsallow clalmed

business expense deductlons lf the taxpayer appeared to be an employee recelvLng
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wage or salary lncome reported on wage and tax statement,s. Petltlonersr

claLrned ScheduLe C deductLons were disalLowed on that basls.

3. On llarch 26, L982, the Audit Divlsion lssued a Statement of Audit

Changes to petltloners assertlng a deflclency of New York State personal income

tax for the year 1978 ln the amount of $632.17. The Audlt  Divls lon also

recomputed the New York Clty nonresldent earnlngs tax which resulted in the

concluslon that pet l t lonerts had overstated the tax due by $13.21. Consequent ly,

the Audlt DlvlsLon concluded that there was a deflcLency of $618.96. The

explanatlon for the proposed adjustment of New York State personal lncome tax

was that ' r [b]uslness expenses clalmed are not al lowed as they are not consLdered

ordlnary and necessary ln the productlon of lncome as a salarled enployee.'r 0n

July 9, 1982 the Audlt DlvlsLon issued a Notlce of Deflclency to petltloners

for sald amount,  plus Lnterest.

4.  On February 8, 1983, the Audlt  Dlvls ion Lssued a Statement of Audit

Changes to Mr. Sldorlck assert lng a def lc iency for L979 of $1,052.98 ln New

York State personal income tax and $330.72 La New York Clty personal income

tax. The Statement of Audit  Changes expl-alned that rr [a]s a salar led employee,

you are not a busLness entlty and therefore not entltled to cLalm Schedule C

deductlons as these expenses are not ordlnary and necessary for the productlon

of lncome as an employee." On Apri l  8,  1983, the Aucl l t  Divls lon issued a

Notlce of Def lc lency to pet l t ioner for sald amount '  Plus lnterest.

5.  Pet i t loners submitted documentary evldence conslst lng of,  lnter al la,

sales lnvolces, cancelled checks and worksheets ln substantlatlon of a portlon

of the business expenses clalned on Mr. Sldorlckts Federal  Schedule C. However,

the evldence submltted is tnsuffLclent to establlsh (1) that t'[r. Sldorlck was

engaged ln the carrylng on of a trade of buslness (other than as an euployee);
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(11) that the expenses constltuted enployee trade or buslness deductions

pursuant to Internal Revenue Code S 62(2);  and ( l f i )  that the expenses const i tuted

ordLnary and necessary buslness expenses and not personal expendltures.

6. Pet l t loners contend:

(a) That the Notlce of Deflclency rras lssued on an arbltrary and

capriclous basis Just prior to the explratlon of the perlod of llnltatlons on

assessuent, thus deprlvlng petltloners of the opportunlty to present substantla-

t lon for the claLned deduct lons:

(b) That petltioner is one of a large group of taxpayers who were

selected for speclal scruttny because thelr returns had been prepared by the

same tax preparer; and

(c) That where petltloner does not have cancelled checks or other

recetpts for certaLa expenses, the Department of TaxatLon and Flnance should

allow petitloner a reasonable estlmate of such expenses.

CONCLUSIONS OI'LAW

A. That sect lon 683(a) of the Tax law provldes that tax shal l  be assessed

wlthln three years after the return was filed regardless of whether the return

was f l led on or after the date prescr ibed. Sect lon 683(b) (1) of  the Tax Law

provides' ln general, that an income tax return flled before the last date

prescrlbed shall be deemed filed on such last day. Slnce the Notlce of Deflclency

dated July 9, 1982 was not lssued wlthln three years of the date the tax return

fot 1978 was deeucd flled, the NotLce of Deflclency assertlng Tax Due for the

yeat L978 was barred by the statute of llnltatLons.

B. That the Not lce of Def lc ieoclr  dated Aprl l  8,  1983, was properly

issued and was not arbltrary and capriclous. The return was patently erroneous

and the Audlt Dlvislon was justtfled ln disallowlng the buslness expenses
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clalned by Mr. Sldorick on hls Federal  Schedule C. The Notlce of Def ic lency

was preceded by a Stateuent of Audlt Changes and petltloners had an opportunLty

to file an amended return claftning employee buslness expenses as adjustments on

Federal Form 2106, or as itemlzed miscellaneous deductlons, but dld not do so.

C. That the fact that petLtlonersr return rras selected for examlnatlon

because of certaln practlces of their accountant ls lrrelevant. Petltlonersl

11ab1L1ty depends soLe1y on the facts adduced herein.

D. That petitloners have falled to sustaln their burden of proof (Tax Law

$ 689[e ] ;  Adntn is r ra r lve  code S$ T46-189.0 [e ] )  to  show (1)  tha t  Mr .  s idor ick

was engaged ln a trade or buslness other than as an enployee (Internal Revenue

Code $ 62[Il; (fi) thac the expenses tn questlon nere trade or buslness deductlons

of enpl-oyees deducttble pursuant to Internal Revenue Code $ 162; and (111) that

the expenses ln questlon were ordlnary and necessary busLness expenses deductLble

under Internal Revenue Code SI62(a).

E. Thac the petltion of John SidorLck and Betty Slclorlck ls granted to

the extent of Concluslon of Law "A" and the Notlce of Deflclency dated JuJ-y 9'

1982 ls cancel led; except as so granted, the pet l t lon ls ln al l  other respects

denled and the Not lce of Def ic leney dated Aprl l  8,  1982 ls sustalned ln ful l ,

together with such addltlonal- interest as may be lawfully due and owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN I I 1987 4-d-,tea'-lAt*

COMMISSIONER




