
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bruce & Annette I .  Shindheln

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for  the  Years  L979 -  1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornnissionr that he/she is over 18 years
of age, and that on the 3rd day of February, 1987, he/she served the within
not ice of Decision by cert i f ied mai l-  upon Bruce & Annette I .  Shlndhel-n the
pet i t ioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpald r{rapper addressed as fol lows:

Bruce & Annette I .  Shindheln
RD tl6 - Ilayts Rd.
I thaca,  NY 14850

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address sef forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before ne this
3rd  day  o f  February ,  L987.

/."',r/'r4,' ,// ,,ru i r '
Authorized Eo administer oaths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N
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February 3, 1987

Bruce & Annette I .  Shindhelm
RD #6 - Itayts Rd.
I thaca,  NY 14850

Dear iYr.  & Mrs. Shindhelm:

Please take notLce of the Decision of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedLng ln court  to
review an adverse decision by the State Tax Commisslon may be lnst i tuted only
under Art lc le 78 of the Civi l  Pract ice Law and Rules, and Eust be com'nenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bul lding #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx CO}trWSSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on

o f

BRUCE and ANNETTE I. SHINDTTELM
:

for Redeternlnatlon of a Deflclency or for
Refund of PersonaL lncome and UnLncorporated :
Buslness Taxes under ArtLcles 22 arrd 23 of the
Tax Law for the Years 1979 through 1981. :

DECISION

Petl tLoners, Bruce and Annette I .  Shlndheln, RD #6, Hayts Road' I thaca'

New York 14850, f l led a pet l t lon for redetermLnatlon of a def lc lency or for

refund of personal l"ncome and unlncorporated buslness taxes under Artlcles 22

and 23 of the Tax Law for the years 1979 through 1981 (Fl le No. 44975).

A heartng was held before Tiroothy J. Alston, t{earl.ng Officer, at the

off lces of the St,ate Tax Co qr l .ssion, 333 East Washington Street,  Syracusg' New

York, on July 9, 1986 at 9:15 A.M. Pet l t toners appeared by Bruce Shindheln.

The Audit  Divtslon appeared by John P. Dugan, Esq. (Janes Del la Porta, Esq.,

o f  counse l ) .

ISSUE

Whether an audLt performed by the source and appllcatlon of funds nethod

of lncome reconstruction properly determl"ned petltlonerst income.

FINDINGS OF FACT

1. Pet l t ioners, Bruce and Annette I .  Shlndhelur,  f l led jolnt  New York

State lncome tax returns for the years 1979 through 1981.

a) For L979, pet l t loners reported $4,O44.34 ln buslness Lncomer plus

$3. f2  in  Ln teres t ,  fo r  a  to taL  o f  $4 ,047.46 .  On Federa l  Schedu le  C,  Form 1040 '
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petLt l .oner Bruce Shlndhelrn reported $24,6L5.00 tn gross recetpts,  and deduct lons

o f  $ 2 0 , 5 7 0 , 6 6 ,  f o r  a  n e t  p r o f l t  o f  $ 4 , 0 4 4 . 3 4 .

b) For 1980, pet l t loners reported $2,705.74 from Annette ShLndheLmrs

earn lngs  as  a  wa l t ress ,  p lus  $3 .36  ln  ln te res t  and a  bus lness  loss  o f  $8 '619.63 '

apparently attrlbutable to Bruce Shlndheln's buslness operatLons (no Schedule C

rras attached to the return) result ing l -n a net loss of $5,910.53.

c) For 1981r pet l t loners reported $2,549.87 from Annette Shlndhelm's

earnlngs and a bustness loss of $5,032.49 (agaLn, no Schedule C was attached to

the  re tu rn) ,  resu l t ing  ln  a  ne t  loss  o f  $2 ,482.62 .

2. On Aprl l  11, 1983, the fol lowLng not lces of def lc lency nere tssued to

pet l t loners:

a) To Bruce and Annette I. Shlndheln for L979, $523.40 tn lncome tax

and $34.03 as a neglLgence penalty,  plus lntereet.

b) To Bruce and Annette I. Shlndheln for 1979, $320.45 in unlncorporated

business tax and $L47.40 in penalties, lncludlng a negl-l"gence penalty and

sect lon 685(a)(1) and (a)(2) penalt les for fal lure to f l le an unincorporated

business tax return and to pay unlncorporated buslness tax, plus interest (no

unincorporated business tax was determLned due for 1980, as the net audlted

Lncome was less than the $5,000.00 exenptlon; no unlncorporated buslness tax

was deternlned for 1981, as the rate for that year was reduced to zero pr lor to

repeal of  the tax).

c) To Bruce and Annette I .  Shindheln for 1980 and 1981, $429.57 tn

iocome tax and $27.92 as a neglLgence penalty,  plus lnterest.

d) To Annette I .  Shl.ndheln for 1980 and 1981, $47.40 ln income tax

and $3.07 as a negl lgence penalty,  plus lnterest.
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(Two notLces of deficiency were Lssued for income tax for 1980 and 1981, as the

Audlt  Dlvls lon recalculated pet i t tonerst tax on the basls of "marr led, f lL lng

separately on one returnrtr father than ttmarrled, fll lng joint returnrt, as such

recalculat lon resulted in a lower overal l  tax.)

3. The deflctenctes at lssue arose from a sales tax audlt of petltloner

Bruce Shlndhelnrs buslness, FLnger Lakes l,lrecker ServLce' whlch he operated

fron hl"s home. Annette I. Shindhelm was not lnvolved ln operatlng the buslnesg.

The saLes tax audltor determLned that Mr. Shlndhelmfs records were lnadequate'

slnce bank statements r cancelled checks or check regieter stubs were noc kept

for the audlt perlod. Accordingly, an audl"t by the source aod appllcation of

funds nethod of l"ncome reconstructlon was used. After a sales tax assessment

was calculated uslng reconscructed income as taxable sales, the matter was

referred for Lncome tax audlt actlon. The source and appll"cation of funds

audit was agaln utlllzed as the basls for Che income tax and unlncorporated

buslness tax deflclencles at 1s9ue hereln.

4. The auditor calculaced petltionerst personal llvlng expensles for the

years at issue by:

a) deductlng capital and business expenses pald by check fron

total checkLng account dlsbursementsr to arrlve at unldentlfled

personal llvlng expenses pald by check; and

b) adding the unldentlfled personal livlng expenses paid by

check to estimated personaL livlng expenses paLd by cash.

The calculations are as follows:

Unidentl"f led Personal
Ltving Expenses Paid

By CheckYear

I979
1 9 8 0
1 9 8 1

$  7 ,263 .L8
3 ,75L .L4
9 ,257  . 48

Estlmated Cash
Personal Livlng Expenses

$  6 ,9 r7  . 28
8 ,069 .83
7 ,642 .50

Total
Personal Llvlng Expenses

$  14 ,180 .46
LL,820.97
16 ,899 .98



5. The source and appltcatlon

lncome for the years at lssue:

7979
1980
1981

A11 addltlonal income was attributed

6. At the hearlng, pet l t loner

tno respects:
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of funds audlt found the followlng addltlonal

$L2 ,382 .49
$L4 ,037  .07
$18 ,676 .97

to Mr. Shlndhelmrs buslness operatlons.

Bruce Shindheln obJected to the audlt ln

had loaned

the perlod

Charles

the audltor.

a) he claLmed that Lt falled to recognlze that hls father

hln about $14,000.00 and also had glven hln cash gl f ts dur l"ng

at issue; and

b) that an inherl tance from the estate of hls late uncle,

Lev lnsky ,  had been $7 ,500.00  and no t  $5 ,000.00 ,  as  a l lowed by

CONCLUSIONS OF LAW

A. That petltioners' books and records were lnadequate; accordlngly, lt

was proper for the Audit Dlvislon to reconstruct petltionersr lncome by means

of a source and appllcatlon of funds audlt.

B. That the audlt nethod was lmproper to the extent that total unidentLfled

personal llving expenses patd by check was added to total estlnated personal

ltvlng expenses paid by cash. Use of this technlque affords no protectlon agatnst

the doubl-e countlng of expenses whl.ch would occur whenever checke are drawn dlrectly

for, or converted to cash for, payment of expenses lncluded ln the category of

estlmated personal lLvlng expenses pald by cash.

C. That the addltional lncone found by the audlt should be reduced for the

years at issue by the estinated personal llvlng expenses pald by cagh, to wlt:

L979
I  980
1 9 8 1

$  6 ,917 .28
8 ,069  . 83
7  , 642 .50
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D. That petitloners have not sustalned thelr burden of proof lnposed

under sectlon 689(e) of the Tax Law to show that any further reductlon ls

warranted.

E. That except as provided in ConcLuslon of Lan rtCrt ,  the petLt lon of

Bruce and Annette I. Shlndhelm ls denled and che noclces of deflctency are

otherwlse sustalned. The Nottce of Deficiency for unlncorporated buslness

tax, however,  1s to be cancel led insofar as i t  appl les to pet l t loner Annette I .

Shlndheln, slnce she was not involved l.n operatlng the busLness.

DATED: Albany, New York STATE TAX COMMISSION

FEB O 3 1gB7


