
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Giriaco

the Pet i . t ion

Ser ino AFTIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or Revlsion
of a Det.ermination or Refund of Personal Incone
Tax under Art ic le (s) 22 of the Tax Law for the
Years  1981 & L982.

State of New York :
s s .  :

County of Albany :

Connie A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Comrnission, that she 1s over 18 years
of age, and that on the I4th day of August, 1987, she served the within
not ice of decislon by cert i f ied mai l  upon GirLaco M. Serino the pet i t toner in
the withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Giri.aco M. Serino
I Ivy Terrace
Poughkeepsie, NY L26OL

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

o f
o f
M .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  August ,  1987.

that the said addressee is the pet l t ioner
forth on sald wrapper is the last known address

ized to administer oaAu
to Tax Law sect,ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ' ^ I  Y  O R K  L 2 2 2 7

August 14, L987

Giriaco l{. Serino
I Ivy Terrace
Poughkeepsie, NY 1260I

Dear Mr. Serino:

Please take not i .ce of the declsion of the State Tax Commission enclosed
herewtth.

You have now exhausted your rlght of revlew at the admini-strative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax Conmlsslon may be instltuted only under
Article 78 of the Clvil Practice Law and Rules, and must be commenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date of thls not ice.

Inquiries concerning the computati-on of tax due or refund allowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bullcling /19, State Campus
Albany, New York 12227
Phone # (518) 453-430L

Very truly yours,

STATE TAX COM,{ISSION

c c : Taxing Bureaurs Representacive



STATE OF NEW YORK

STATE TAJ( COMIIISSION

In the Matter of the PetltLon

of

GIRIACO M. SERINO

for Redetermlnatlon of a Deflclency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Years 1981 and L982.

DECISION

Petit,loner, Girtaco M. Serlno, I lvy Terrace, Poughkeepsle' New York

L260L, f l led a pet i t ion for redetermlnat lon of a def lctency or for refund of

personal income tax under Article 22 of. the Tax Law for the years 1981 and 1982

( F l 1 e  N o .  5 9 8 4 0 ) .

A hearlng was held before Brlan L. Frledman, Hearlng Offlcer' at the

off ices of the State Tax Co'nlsslon, Bul ldlng l l9,  W. A. Harr lman Off lce Campus'

Albany, New York, on ApriJ- 7,  1987 at 1: [5 P.M. Pet l t loner appeared pro se.

The Audlt  Dlvis lon appeared by John P. Dugan, Esq. (Thonas Sacca, Esq.,  of

counsel)  .

ISSUE

Whether petltioner has substantLated entltlement to a greater deductlon

for travel and entertalnment expenses than the amounts allowed by the Audit

DlvisLon.

FINDINGS OF FACT

1. Gir laco M. Serino (herelnafter "pet l t ioner")  and hls wlfe,  ClaLre M.

Serlno, fl1ed New York State resident lncome tax returns for the years 1981 and

L982. 0n the returns, the fll lng status checked was "r'larrled fil lng jolnt

return". It should be noted that the actual fll lng status was "rYarrled fll lng

separately on one return" for both of the years at lssue.
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2. On January 22, 1985, the Audlt  Divls lon issued to pet i t loner and

Claire M. Serino a Statement of Personal Income Tax Audlt Changes asserting

additional personal incoue tax due fron petitLoner ln the amount of $887.I2 fot

1981,  $79S.52 fox  1982 and $39.63  fo r  1983.  Pursuant  to  the  Aud l t  D lv ls l -onrs

adjustments set forth thereon, Clalre M. Serlno was deternlned to be entl.tled

to  a  c red l t  o f  $62.75  fo r  1982 and $20.00  fo r  1983,  thereby  reduc lng  tax  due

f ron  pe t l t ioner  to  $735.77  fo t  1982 and $19.63  fo r  1983.  The to ta l  tax  asser ted

to  be  due fo r  the  years  1981,  1982 and 1983 was,  there fore ,  $L ,642.52 .  These

adjustments, proposed as a result  of  an audlt ,  were as fol lows:

ttTravel & entertalnment: The amounts are dlsallowed as estimated &
excess ive .

Offlce expense: The amounts dLsal-lowed are personal lnsurance (B/C)
personal rents, corporatlon tax payments & vlsa
payments. Also a correction ls made for a math
error ln totallng the expense.

Dlvldend Income: N.Y.S. does not aLlow lncome spl l t t lng, therefore,
a correctlon ls made.

ModLficatLon-Subtract lon: Your modif lcat lon for U.S. saving bonds
exceeds the amount clalmed, therefore a
correct ion ls made.

Itemlzed & Exemptlon: Are adjusted to glve you the maxtmum tax
benef l t .

Ilusband gusband Wlfe Ilusband
1981 1982 1982 1983

T r a v e l  &  E n t .  2 , 3 5 6 . 1 6  4 , 4 6 2 . 3 1  5 , 8 4 0 . 6 0
O f f i c e  E x p e n s e  6 , 5 0 8 . 2 0  3 , 3 5 7 . 4 L  1 , 4 4 3 . 8 3
DivLdend Income 2 ,980.34  (2 '980.34)
Mod l f i ca t lon-NY Subt rac t lon  4 ,929.20  (4 ,929.20)
I teu ized Deduct lons  (6 , I93 . I2 )  6 'L93. I2
Exempt lon  (800.00)  800.00

Tota l  Ad jus t rnents  8 ,864 .36  8 ,736 .L4  (916 .42)  7  ,284.43

Note: Also you have been allowed a household credlt on 1983."

3. On Apri l  8,  1985, the Audlt  Dlvis lon lssued to pet l t loner a Not lce of

DefLclency for the years 1981 and 1982 assert lng addl. t ional tax due in the

amount  o f  $1 ,642.52 ,  p lus  ln te res t ,  fo r  a  to ta l  amount  due o f  $2 ,134.45 .  S ince
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the Not lce of Def lc iency dld not assert  tax due for the year 1983, the Audlt

Dtvlslon, at  the hearlng held hereln, agreed to waive the $f9.63 asserted ln

the Statement of Personal Income Tax Audit Changes to be due from petLtLoner

fo r  1983,  thereby  reduc l -ng  to ta l  tax  due f rom $1,642.52  to  $L '622.89 ,  p lus

appl lcable lnterest.  Therefore, the only years reoalnlng at lssue are 1981 and

L982.

4. (a) On hls Federal  schedule C, Prof l t  or (Loss) Fron Buslness or

Professlon for 1981, pet l tLoner clalmed travel and entertalnment expenses of

$2 ,77L.95  and an  o f f l ce  expense o f  $21,107.53 .  The Aud l t  D lv ls ion  Ln l t la l l y

disal lowed $2,356.L6 of the travel and entertalnment expenses and $6,508.20 of

the offlce expense. At a pre-hearlng conference, the Audlt Dlvlslon agreed to

al low 50 percent of the travel and entertalnment expenses clalmed, or $1,385.98.

The Audit Division made no adjustment wlth respect to the amount of offlce

expense disal lowed. Pet i t loner agreed at the hearlng to the Audlt  Dlvls lonrs

dl.sal lowance of $6,508.20 of.  the off lce expense, but dld not agree to the

dlsal lowance by the Audit  DlvLston of $1,385.98 (50 percent) of  hls travel and

entertalnment expenses.

(b) On hls Federal Schedule C for 1982, petLtLoner clained travel aad

entertalnment expenses of $5,249.78 and an off lce expense of $7,950.32. The

Audlt Dlvision lnlttally dlsallowed $4,462.3L of the t,ravel and entertainment

expenses and $3,357.4L of the off lce expense. At a pre-hearlng conference'  the

Audlt Dlvlsion agreed to allow 50 percent of the travel and entertainment

expenses  c la lned,  o r  $2 ,624.89 .  In  add l t ton ,  cer ta ln  purchases  fo r  the  o f f i ce

were al-lowed as business expenses, thereby resultlng ln a dlsal-lowance of

$3 ,040.00  o f  the  o f f i ce  expense c la lmed,  ra ther  than the  $3 '357.41  or lg lna l l y

dlsal lowed. Pet l t loner agreed at the hearl-ng to the disal l -owance of $3,040.00
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of his claLmed offlce expense, but did not agree to the dlsallowance by the

Audit  Divls lon of $2 ,624.89 (50 percent) of  hls travel and entertalnment

expenses .

(e) The sole issue renaLning hereln is whether or not petltloner ls

entitled to a greater deductlon for travel and entertalnment expenses than the

amounts allowed by the Audlt Dl.vlslon (50 percent of the amount clalmed on each

Federal  Schedule C) for the yeafs 1981 and 1982.

5. Pet l t loner Ls an attorney l icensed to pract lce ln the State of New

York. For the years at issuer pet l t loner was also a dlrector and off lcer of

three constructlon corporatlons, owned a wholesale antlque busLness and invested

Ln real estate. In L978, he purchased a 1978 Cadl l lac whlch he contends was

used solely for busLness purposes. No logs or records were kept regardlng the

purpose or ul-leage of trips taken Ln thLs vehicle. DurLng the years at lssue'

petltloner owned three or four vehlcles. Petltioner purchased nearly all of

the gasol lne and repairs for the 1978 Cadi l lac at Texaco or at Lloydfs of

Poughkeepsle. The Texaco purchases were charged on a Texaco credit card and

the purchases from Lloyd's of Poughkeepsle were charged on pet i t lonerfs Visa

card. Pet i t loner produced Texaeo and Vlsa statements for 1982' but of fered no

evldence to substant late that these purchases were for hls 1978 Cadl l lac.

Moreovef,, no evidence was lntroduced whlch would show that these purchases were

solely for buslness purposes. Pet l t loner also clalned, as buslness expenses'

nembershlp fees at a soclal tennls club and 1lquor expenses for home entertalnment.

No evldence was offered at the hearing whlch would substantlate amounts clalned

or that such expenses were, ln fact,  for business purposes.
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CONCLUSIONS OF LAW

A. That sect ion 689(e) of the Tax Law inposes upon pet l t loner the burden

of refutlng the Audlt DLvlslonrs disallowance and establlshlng that he ls

properly entltled to the travel and entertainment expenses clalned as deductlble

buslness expenses for the years at lssue.

B. That, under certaln clrcumstances, lf a taxpayer had no records to

prove the amount of a business expense deductlon but can establtsh that sone

expense was lncurred, an allowance may be based on an estlmate. Ilowever, the

absence of supporting records will "tbear heavllyr against the taxpayer twhose

inexactltude is of hls own maklngf 'r (Jack R. Olken v. Cornrnlssloner, 41 TCM

1255, L257 [1981]).  Furthermore, where the Audit  DLvision has al lowed part  of

a deduct ion, the Audit  Divis lonts determlnat lon w111 not be al tered "unless

facts appear from which a different approxlmation can be uade" (Robert L.

Nowland v .  Commlss loner ,  15  TCM 368,375 t19561) .  See a lso ,  (Masters  v .

Commlss ionet ,  243 F2d 335 [3d  C l r  1957] . )

C. That petitloner produced nelther usage logs nor records of any klnd nor

dld he produce complete statements and/or cancelled checks for amounts clatned

to have been expended for such travel and entertalnment expenses for the years

at lssue. Pet l t ioner has not,  therefore, sustained hls burden of provLng

entltlement, ln full, to the travel and entertal-nment expenses clained nor has

he produced such evidence fron which an approximatlon patently more rellable

than that of the Audlt Dlvision can be made.

D. That the pet l t lon of Glr laco M. Serlno ls granted to the extent

contalned ln Flndlngs of Fact "3" and "4"; the Audlt Dlvislon is dlrected to



modlfy

excePt

DATED:

the Not ice of Def icLency lssued

as so granted, the pet l t lon ls

Albany, New York

8, 1985 accordlngly;  and that,

other respects denled.

TAX COMMISSION
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Aprl1

ln all

STATE

AU? 1 4 1987
PRESID


