
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lons
of

Nl-cholas & Charlotte Schifano

for Redetermlnat ion of Def ic iencles or for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Title U of the AdminLstratlve Code of the Clty
of New York for the Years 1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and ,says that
he/she ls an employee of the State Tax Co "nisslon, that he/she Ls over 18 years
of age, and that on the 23rd day of Aprl l ,  L987, he/she served the withln
not lce of Decision by cert l f led nal l  upon NLcholas & Charlot te Schifano the
petitioners ln the withln proceedlng, by eneloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Nicholas & Charlot te Schlfano
3327 WaLters Ave.
Wantagh, NY LL793

and by deposlt lng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the petttioner
hereln and that the address set forth on saLd wrapper ls the last known address
of the pet l t ioner.

Sworn to before ne thls
23rd  day  o f  Apr l l ,  1987.

A -/2 // ,/
lJ^rtazrz( 9fr-o- 

'- '-

Authortzed to adninister oaths
pursuant to Tax Law sectton I74



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Petltlons
o r

Nlcholas & Charlotte Schlfano

for Redetermlnat lon of Def lc lencles or for
Refunds of New York State Personal Income Tax
under Article 22 of. the Tax Law and New York
Clty Nonresldent Earnlngs Tax under Chapter 46,
Title U of the Adninlstrative Code of the Clry
of New York for the Years 1978 & L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Cornmlssion, that he/she ls over lE years
of age, and that on the 23rd day of Apri l ,  1987, he served the wlthin not ice of
Declslon by cert i f ied nal l  upon Louis F. Brush, the representat lve of the
petltioners ln the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

LouLs F. Brush
101 Front  S t .
Mineo la ,  NY 11501

and by deposlting same enclosed in a postpaid properly addressed wrapper tn a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the representative
of the petltloner hereln and that the address set forth on sald wrapper ls the
last knornm address of the representat lve of the pet l t toner.

Sworn to before me thls
23rd .  day  o f  Apr i l ,  1987.

thorized to adrnlnister oat
pursuant to Tax Law sectlon L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Aprl l  23, L987

Nicholas & Charlotte Schlfano
3327 WaLters Ave.
I,Iantagh, NY IL793

Dear Mr. & Mrs. Schlfano:

Please take not lce of the Declsion of the State Tax Co nlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnl.nlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t l -e U of
the Admlnlstratlve Code of the Cicy of New York, a proceeding ln court to
revLew an adverse declslon by the State Tax Cornmlsslon may be lnstltuted only
under Artlcle 78 of the Clvll Practice Law and Rules, and must be conmenced ln
the Supreme Court of the State of New York, AJ-bany County, wlthln 4 months from
the date of thls not, ice.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assessment Review Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t ioner I  s Representat lve :
Louis F. Brush
1 0 1  F r o n t  S t .
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lons
:

o f
:

NICHOLAS SCLIFAIT{O AND CIIARLOTTE SCI{IFAI{O DECISION
:

for RedetermlnatLon of Def lc iencies or for
Refunds of New York State Personal Incone Tax :
under Artlcle 22 of the Tax Law and New York
Clty Nonrestdent Earnlngs Tax under Chapter 46, :
Tl t le U of the Aduinlstrat ive Code of the Clry
of New York for the Years 1978 and L979. :

Pet l t loners, Nl.cholas Schlfano and Charlot te Schlfano, 3327 Walters

Avenue, Wantagh, New York 1L793, f t led pet i t ions for redetermtnat ion of def lc ien-

cles or for refunds of New York State personal income tax under Artlcle 22 of

the Tax Law and New York City nonresldent earnings tax under Chapter 45,

Ti t le U of the Adninlstrat lve Code of the Clry of New York for the years 1978

and L979 (Fl le Nos. 37763 and 44364).

On October 23, 1985, pet l t ioners walved their  r ight to a hearlng and

requested that the State Tax Connisslon render a decision based on the

ent,ire record contained ln thelr flle, wlth all brlefs to be subnltted by

October 8r 1986. After due conslderat lon, the State Tax Comnlsslon hereby

renders the fol lowlng deelslon.

ISSUES

I. Whether the notlces of deflclency were lssued wlthout any basis and

for the sole purpose of extendlng the perLod of l ln i tat lon on assessment.

I I .  Whether petLt loners have substanttated that they were engaged in a

Erade or busLness durlng the years at lssue.



I I I .  Whether pet i t ioners

buslness expensres claimed as

issue.
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have substantlated the character and amount of

deductlons from gross lncome for the years at,

FINDINGS OF FACT

1. Pet l t loner Nicholas SchLfano, together wlth his wife,  pet, l . t loner

Charlot te Schlfano, t lmely f l led New York State lncome tax resLdent returns for

1978 and 1979 wherein they elected a f l l ing status of ' rMarrLed f l l lng separately

on one Return'r .  For both years, pet l t loners clained l tenized deduct lons but

did not c lain any oiscel l -aneous i temlzed deduct lons. On hls port ion of said

returns, Mr. Schlfano reported New York Clty nonresldent earnlngs tax. PetL-

t loners also f l led unincorporated buslness tax returns for sald years.

2. The 1978 income tax return l isted Nlcholas Schlfanots occupat lon as

"truck route'r  and reported $13,323.00 ln total  lncome, consLst lng of $149.00 ln

lnterest lncome and $L3,L74.00 ln buslness lncome. Charlot te Schlfano's

occupat lon was 11sted as I 'maintenance contract ingrr.  0n her portLon of said

re tu rn '  she  repor ted  $7rL4I .00  ln  to ta l  income,  cons ls t ing  o f  $150.00  in te res t

income and $6,99I.00 in buslness income. The foll-owing table, as shown on

Federal  Schedule Cfs, detai ls the manner in which pet i tLoners computed thelr

reported buslness lncome:

Nlcholas Schlfano

Revenues

Expenses:
Trave1 to truck depot
Gloves
Outside telephone
Safety equlpment -  shoes
Arctic wear/ralnwear
Personal cools,  f lares
Gratui t les
I lospLtalLty for helpers

$16 ,786 .00

$683 .00
196 .00
38 l  . 00
I  36  .00
293 .00
234.00
495  .00
891 .00
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Dues and subscript lons
Tax preparat lon
Maps
Total  expenses

Net l-ncome

150 .00
100 .00
53  .00

Charlotte Schlfano

3 ,612 .00
$FZa;OO

$11 ,094 .00Revenues

Expenses :
Travel
Rubber gloves
Hand lotlons
Cleaning/laundry
Aqua uniforms
White shoes and maintenance
Personal tools
Cafeter la charges
Telephone
Interest
llhlte support stockings
Dues
Total  expenses

Net income

$  I  , 649 .00
1  93  .00
98  .00

348  .00
275 ,00
22s .00

92 .00
500 .00
240.00

18  . 00
327.00
144 .00

3. The wage and tax statements attached to the return showed $16,786.45

in "Wages, t lps, other compensat lon'r  pald to Nlcholas Schlfano from Desk

Transpor ta t , ion  Co. ,  Inc .  and $11,094.00  ln  | tWages,  t ips ,  o ther  compensat lon t t

pald to Charlotte Schifano from Carlllon llouse Nurslng llome. The statements

were  s tamped w i th  an  ar row po in t ing  to  the  $16,786.45  and $11,094.00  f lgures

wlth the legend "Included in Schedule C".

4. Mr. Schifano's 1978 unincorporated business tax return shows the

fol lowing: net prof i t  and total  income frou buslness before New York modif ica-

t lons  was $13, I74 .00 ;  f ron  th is  amount  was subt rac ted  $L6,786.00  as  a  "subcrac t lon"

resu l t ing  in  to t ,a l  (and ne t )  loss  f rom bus lness  o f  g3 ,612.00 .  Mrs .  Sch i fanors

1978 unlncorporated business tax return shows the fol lowlng: net prof l t  and

total  income from business before New York nodlf lcat lons was $6,99I.00; f ron

4 ,  103 .00
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thls amount was subtracted $11,094.00 as a t tsubtract lon' t  result lng Ln total

(and ne t )  loss  f rom bus lness  o f  $+ ,103.00 .

5. On March 22, 1982, the Audit  Dlvls ion lssued a Statement of Audlt

Changes to pet l t loners for the year 1978 which contalned the fol lowlng:

"Schedule C expenses are dlsallowed as they are not ordinary and
necessary ln the product lon of income as an employee. Also, credLts
are dlsal lowed as your total  lncome exceeds $25,000.00. Your New
York City lncome ls all wages and as such must be reported under the
wage column New York Clty Forn NYC-203. Your taxes are therefore
recomputed as fol lows:

Total taxable income
Expenses dlsal lowed
Total taxable lncome
Gross income
Less exemption
Taxable balance
Tax per tax rate schedule
Tax previously stated
Overpayrnent
Tax due

NY City
Ilusband

$L6 ,786 .45
2 ,000 .00

$L4 ,786 .45
$  65 . s4

73  . 00
r6.46

NY State
Husband
sCffio

$  442 .16
206.30

Wlfe
$ 6ffi.00

476 .53
206.30

$
$

$  235 .86  $  270 .23 "

6. Based on the aforenent loned Staternent of Audlt  Changes, the Audlt

Divis ion, on Apri l  6,  L982, lssued a Not lce of Def lc iency to pet i t loner Nicholas

Schifano for l97B assert lng addit lonal New York State personal income tax due

of.  $229.40, plus l -nterest.  On the same date, the Audlt  Dlvls lon lssued a

Notlce of Deftciency to pet l t ioner Charlot te Schlfano assert ing addtt lonal New

York State personal lncome tax due of $270.23, pl-us interest.

7.  T .e 1979 return also l lsted Nlcholas Schifanofs occupat lon as "truck

rou te ' r  and repor ted  $13,483.00  in  to ta l  lncome,  cons is t lng  o f  $354.00  ln

interest incoue and $13,L29.00 ln buslness income. Charlot te Schlfanots

occupat lon was also l lsted as ' rmalntenance contract ingtt .  0n her port ion of

sa id  re tu rn ,  she  repor ted  $7r178.00  in  to ta l  income,  cons ls t lng  o f  $355.00  tn
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tnterest income and $6r823.00 in buslness tncome.

shown on Federal  Schedule C's,  detai ls the manner

thelr  reported buslness income:

Nlcholas Schifano

The followlng table, as

ln which petltloners conputed

$ 18 ,  o4o.  ooRevenues

Expenses :
Travel t,o truck depot
Gloves
Outslde telephone
Safety equipnent - shoes
Arct.ic wear/rainwear
Persona l  too ls ,  f la res
Gratui t ies
Hospltal l ty for helpers
Dues and subscrlpt ions
Tax preparat lon
Maps
Repalr services
Total  expenses

Net income

$1 ,283 .00
294.00
587 .00
184  .00
29L .00
238 .00
505 .00
892 .00
155 .00
100 .00
53 .00

329 .00

Charlotte Schlfano

Revenues

Expenses :
Travel
Rubber gloves
Hand lotions
Cleaning/laundry
Aqua uniforns
Whlte shoes and rnaintenance
Personal tools
Cafeter ia charges
Telephone
In teres t
White support  stocklngs
Dues
Magazlnes, newspapers, etc.
Total  expenses

$  1  1  , 525 .00

Net lncom" $_5, U,L. m

8. The wage and tax stateoents attached to the return showed $181039.68

in "Wages, t ips, other compensat ion" pald to Nicholas Schlfano from Desk

Transpor ta t lon  Co. ,  Inc .  and $11,525.12  ln  " t r {ages ,  t lps ,  o ther  compensatLon"

$  2  , 002 .  00
204.00
98 .00

3s8 .00
305 .00
236.00
94 .00

500 .00
240 .00

18 .00
321 .00
r44 .00
182 .00

4 ,702 .O0
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paLd to Charlotte Schifano from Carillon House NursLng Home. The statements

were  s tamped wLth  an  ar row po ln t lng  to  the  $18,039.58  and $11 '525.12  f lgures

with the legend ' fFICA wages lncluded ln Schedule Crr.

9.  Mr. Schifano's 1979 unlncorporated buslness tax return shows the

fol lowlng: net prof l t  and total  lncome fron business before New York nodif lca-

t lons  was $13,129.00 ;  f rom th ls  amount  was subt rac ted  $18,040.00  as  a  "subt rac t lon ' r

resu lc lng  ln  toca l  (and ne t )  loss  f rom bus lness  o f  $4 ,911.00 .  Mrs .  Sch l fanors

1979 unlncorporated buslness tax return shows the following: net profit and

total  lncome from buslness before New York nodlf lcat lons was $6,823.00; from

thls amount was subtracted $111525.00 as a "subtract lon" result ing ln total

(and ne t )  loss  f rom bus lness  o f  $4 ,702.00 .

10. On February 7, 1983, the Audit  Divis lon lssued a Statement of Audit

Changes to petltloners for the year L979 wlth the followlng explanatlon:

rrAs a salarled employeer 5rou are not a business entlty and
therefore are not ent i t led to clalm Schedule C Deduct ions as these
expenses are not ordinary and necessary for the productlon of Lncome
as an employee.

RECOMPUTATION:
IIUSBAND I^fIFE

Corrected New York State Wages Per !trlthholdlng
Statements
Ioterest Income
Total New York Income
Less: I temlzed Deduct lons
Corrected New York State Taxable
Less: Exemptions
Corrected New York State Taxable

Corrected New York State Tax
Less: Tax Previouslv Due
Addltlonal New York State Personal Income
Tax Due

Balance

Income

$18 ,039 .58  $ rL ,525 .L2
354 .00  355 .00

m;ttt6-5 $if,gFOU
6 ,038 .00  1 ,133 .00

$12 ,355 .68  $10 ,747  . L2
2 ,100 .00  700 .00

$10 ,255 .68  $L0 ,047 .12

$  467 .89  $  453 .29
r59 .75  159 .75

308 .14  $ 293 .54  $601 .68



Corrected New York Ctty Nonresldent Tax:

Wages
Less :  Exc lus lon
Net l,Iages
R a t e . 0 0 4 5
Less: Tax PrevLously Due
New York City Nonresldent Tax Due
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HUSBAND
$  18 ,039  . 68

2 ,000  . 00
$G;0'3t.6',d
$  7 2 . 1 7
$  7 2 . 1 7

$ -0-

TOTAL ADDITIONAL NEW YORK STATE PERSONAL INCOME TAX DUE $601.68'I

11. Based on the aforementloned Stateoent of Audit  Changes, the Audlt

Divis ion'  on Aprl l  8,  1983, issued a Not lce of Def lc lency to pet i t loner Nlcholas

Sehifano for 1979, asserting addltlonal- New York State personal lncome tax due

of $308.14, plus lnterest.  On the same date, the Audlt  Dlvls lon tssued a

Notice of Def ic iency to pet l tLoner Charlot te Schifano, assert lng addlt lonal New

York State personal Lncome tax due of $293.54, plus interest.

L2. Pet i t ionerst tax returns were selected for examinat lon along wlth

those of approximately 100 other indlvlduals on the basls that the returns had

been prepared by a part tcular accountant.  An invest igat ion had dlsclosed that

said accountant had conslstently prepared returns on which an lndivldual wlth

wage or salary income shown on rrage and tax stateoents had reported sald income

as business receipts on Federal  Schedule C. Department of Taxat ion and Flnance

audltors were dlrected to revlew the returns and to dlsalLow claimed busLness

expense deductlons if the taxpayer appeared to be an enployee receivlng wage or

salary income reported on r^rage and tax statements. PetLtionersI claloed

Schedule C deductions were disallowed on that basls.

13 .  Pet i t loners  contend:

(a) that the not ices of def lc lency nere issued on an arbl trary and

capric ious basis just pr lor to the explrat lon of the period of l lmitat lons

on assessment,  thus deprlv lng pet l t loners of the opportunlty to present

substant iat lon for the clained deduct ions;
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(b) that petltioners are triro of a large

selected for special  scrut lny because their

the same tax preparer; and

group of taxpayers who were

returns had been prepared by

(e) that where petltioners do not have cancelled checks or other

recelpts for certain expenses, the Department of Taxatlon and Finance

should al low pet l t loners a reasonable est lmate of such expenses.

f4. Petltloners submi.tced documentary evldence ln the forn of cancelled

checks and worksheets ln substantlation of a portlon of the buslness expenses

whlch they claimed on Federal  Schedule Crs for the years at issue. However,

the evldence submltted did not relate to a characterlzatlon of the expenses as

business rather than personal.  Moreover,  except for unlon dues for pet i t loner

Nicholas Schlfano of $L74.00 for each of the years at lssue and $144.00 per

year for pet l t loner Charlot te Schlfano, the documents did not substant late

whether any portion of the clalned expenses rrere unrelmbursed enployee busLness

expenses or mlscel laneous Ltenlzed deduct lons.

CONCLUSIONS OF LAW

A. That the notlces of deflclency r,rere properly lssued and were not,

arbitrary and caprlclous. The returns \rere patently erroneous and the Audlt

Dlvls ion was Just l f led ln disal lowlng the buslness expenses clalned by pet l t loners

on thelr  respect lve Federal  Schedule Crs. The not ices of def lc lency were

preceded by statements of audlt changes and petitLoners had an opportunlty to

flle anended returns claLming employee buslness expenses as adjustnents to

income on Federal  Form 2L06, or as l tenized uiscel laneous deduct lons, but dld

not  do  so .
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B. That the fact that pet l t lonerst returns r i lere selected for examlnat lon

because of certain pract lces of thelr  accountant is l r relevant.  Pet l t loners t

l labi l l ty depends solely on the facts adduced herein.

C. That pet i t loners have fai led to sustatn thelr  burden of proof (Tax Law

S 689[e l ;  Adn in is t ra t l ve  Code S T46-189.0 [e ] )  to  show (1)  tha t  they  were

engaged ln a trade or business other than as an enployee (Internal Revenue Code

$ 62 [1 ] ) ;  (11)  tha t  the  expenses  ln  ques t lon  were  t rade or  bus lness  deduct lons

of an employee deduct lble pursuant to Internal Revenue Code S 62(2);  and ( i11)

that the expenses ln guestlon rrere ordlnary and necessary business expenses

deduct lble under Internal Revenue Code $ L62(a).  Pet l t loners, however,  are

entltled to the mlscellaneous deduction of union dues for 1978 and 1979 of.

$f74.00 per year for Nlcholas Schlfano and $144.00 per year for Charlot te Schlfano.

D. That the petltions of Nicholas Schifano aad Charlotte Schifano are

granted to the extent lndlcated in Concluslon of Law "C", supra; that the Audlt

Divis lon ls dlrected to recompute the not lces of def lc lency dated Aprl1 6, L982

and Aprl l  8,  1983 conslstent with the concluslons reached herein; and that,

except as so modif ied, the not ices of def lc lency are ln al l  other respects

sustalned, together wlth such addit ional interest as may be lawful ly due and

owlng.

DATED: Albany, New York

APR 2 3 1987

STATE TN( COI'S{ISSION

PRESIDENT


